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“UPTO THE EARS”’ IN HORSES’ NECKS (B.M. 108a):
ON SASANIAN AGRICULTURAL POLICY AND
PRIVATE “EMINENT DOMAIN”

YAAKOV ELMAN®
To Richard T. White, a friend indeed (Prov 27:10)
Jews and Persians lived in close proximity in Babylonia for over twelve
centuriesat least, and for nearly all that time one or another Iranian dynasty

ruled the country as a province of its empire. For nearly the entire amoraic
period, Babylonia was ruled by the Sasanian dynasty (224-651). Given
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those two undoubted facts, an examination of the Bavli for traces of the
interaction of those two cultures would seem likely to yield useful results,
and this paper is yet another call for talmudists to sit up and take heed, on
the one hand, and for cooperation between talmudists and Iranists, on the
other.

The study of Jewish-Iranian contacts in talmudic times may have been a
victim of its early success; Alexander Kohut’s Aruch Completumis full of
Persian etymologies of Babylonian Aramaic words, as is Jacob Levy’s
Wo0rterbuch tber die Talmudimund Midraschim; Kohut early on published
a comparative study of Jewish and Iranian angelology and demonology.
Such work continued into the thirties of this century, but was increasingly
restricted to the purely philological aspects of that relationship.! Successin
these areas diverted attention from deeper, perhaps more meaningful,
cultural contacts. Unfortunately, when, in 1937 in Bombay, S. J. Bulsara
published his edition of the “Sasanian Law Book,” The Laws of the Ancient
Persians,? Jewish scholars had other things on their minds.

In 1968 Daniel Sperber addressed apleato Iranists(inajournal of Iranian
studies) to aid in the more precise understanding of atalmudic geographical
datum. To my knowledge, no response has appeared in theinterim, perhaps
because the problem is currently insoluble.®> Most important, in an article
published posthumously in 1982, E. S. Rosenthal called for talmudists to
study Middle Persian language and texts not as an occasional ancillary but
as anecessary preparation for their studies; at the same time he provided a
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! Alexander Kohut, Aruch Completum, repr. Jerusalem: Magor, 1969/70 (9 vols.),
Jacob Levy, Worterbuch Uber die Talmudim und Midraschim, 2nd ed., Berlin: B.
Harz, 1924, repr. Darmstadt: Wissenschaftliche Buchgesellschaft, 1963 (4 vals.), and
Alexander Kohut, Uber die judische Angelologie und Damonologie in ihrer
Abhangigkeit vom Parsismus, repr. Nendeln, Liechtenstein: Kraus, 1966.

2 Jacob Neusner, A History of the Jews in Babylonia, IV. The Age of Shapur 11,
Leiden: E. J. Brill, 1969, p. 432.

3 «Bab Nahara,” Iranica Antiqua 8 (1968), pp. 70-73.
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model for such work.* While anumber of historians of the talmudic period
have related Babylonian rabbinic sources to their Iranian background, in
particular Moshe Beer, Jacob Neusner, M. D. Herr and Isaiah Gafni,
Rosenthal’s pleaseemsto have been fulfilled morein the breach thaninthe
observance among talmudists and those specializing in the study of Jewish
law.

Nevertheless, such studies haveto acertain extent enjoined something of
a renaissance with the work of Shaul Shaked, who, along with his more
purely lranist output (if any Middle Persian studies can be devoid of interest
to scholars of Babylonian Judaism), has published along series of articles
devoted to the subject of “Irano-Judaica.”” And though law cannot be studied
in avacuum, the study of Sasanian law seemsto have attracted few Iranists,
and no talmudists. Thus, the one area that is potentialy one of the most
fruitful, has somehow not caught on.

A generation ago Jacob Neusner wondered why the study of comparative
law that involves the Babylonian Tamud had not included within its
purview “the Matigan Hazar Datistan, [which would be] at least as
interesting for comparative purposes as Justinian’s Code.” Though he
acknowledged the difficulties of using Bulsara’s “unscientific edition and
tranglation,” he added that this shortcoming would soon berectified with the
publication of A. G. Perikhanian’sedition.” In theinterim, however, despite
the appearance of that edition and an even more useful one, that of Maria
Macuch, the situation does not seem to haveimproved appreciably inregard
to comparative law, or talmudic studies.

And so, in 1993, when Jacob Neusner published his Judaism and
Zoroastrianism at the Dusk of Late Antiquity: How Two Ancient Faiths
Wrote Down Their Great Traditions, a “documentary” comparison of the
Babylonian Tamud and two ninth-century Middle Persian works, the
Pahlavi Rivayat of Aturfarnbag and the Pahlavi Rivayat Accompanying the
Dadestan i Dénig, he did not study the Mdadayan.® He himself notes that he
chose these texts because they were available as a whole in an accessible
Western language, included questions dealing with both law and theol ogy,
and covered topics important to the Bavli. However, these works belong

4 See his “La-Milon ha-Talmudi: Talmudica Iranica,” in Shaul Shaked, ed., Irano-
Judaica, Jerusalem: Makhon Ben-Zvi, 1982, pp. 38-131, p. 38.

> See Jacob Neusner, A History of the Jews in Babylonia, vol. 4, Leiden: E. J. Brill,
1969, p. 432.

6 Atlanta, GA: Scholars Press, 1993. See his comments on pp. 9-11.
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more to the genre of responsa literature than they resemble the Bavli’s
discursive/diaectal style.

The reason for this omission may be found in a revealing footnote in a
work published three years before, where he explainswhy he did not study
the Madayan when it became available. “Nearly thirty years ago (for three
years between 1960 and 1964) | studied Pahlavi with the intention of
working on the comparison of talmudic and Iranian law codes and laws, but
at that time the definition of the task, if it were to involve anything more
than the collecting and arranging of essentially uninterrupted ‘parallels’
eluded me. I now know how the work isto be done, but without a systemic
study of the counterparts on the Iranian side, it still seems to me not an
entirely promising inquiry. Before we can compare, we have to know what
we are comparing, and not only what we are encompassing but also
omitting.”’ | hope that this paper, and the ones that accompany it, will
demonstrate that something less than ideal preconditions will still yield
useful results®

Indeed, the Sasanian law book that constitutes one of the centers of the
following study, the Madayan © Hazar Dadestan, the “Book of a Thousand
Decisions,” though it isthe most compl ete presentation available, ishardly a
complete statement of Sasanian law, even on the topics it covers. But it
certainly is sufficient for meaningful study of the two neighboring legal
systems. Neusner’s stated reason for his rejection of the Madayan as the
basis for comparative study isthat it was not yet completely availablein a
Western language, since only part |1 of Macuch’s work had yet appeared.
When Neusner revisited theissue of “comparing religionsthrough law,” ina
book by that name published six years later, it was in collaboration with
Tamara Sonn, and the religion was Islam.®

Some of this neglect may be due to the fact that Perikhanian wrote in
Russian, and provided very few comments—some 75 short notes for the
entire volume.'® However, in 1981 and 1993, MariaMacuch published two

" See Jacob Neusner, The Economics of the Mishnah, Chicago: University of Chicago
Press, 1990, p. 159, n. 3.

8 In particular, see my “Marriage and Marital Property in Rabbinic and Sasanian
Law,” in Catherine Hezser, Rabbinic Law in its Roman and Near Eastern Context,
Tubingen: Mohr-Siebeck, 2003, pp. 227-276.

® Jacob Neusner and Tamara Sonn, Comparing Religions through Law, London and
New Y ork: Routledge, 1999.

19 For Bulsara, see Beer, pp. 71-72, n. 134.
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volumes of a thoroughly-annotated German edition, while an English
version of Perikhanian’sbook appearedin 1997. In 1990 | saiah Gafni cited
Perikhanian’s edition of the Madayan in animportant context in his Yehudei
Bavel bi-Tqufat ha-Talmud,*? and Macuch herself published amodel article
on some Persian legal terminology that appears in the Babylonian Talmud.
Despitethis, little more seemsto have been done, apart from the studiesthat
Shaked himself publishes in Irano-Judaica and his important monograph,
Dualismin Transformation: Varieties of Religion in Sasanian Iran, which
includes important observations for talmudists.™® More recently, Geoffrey
Herman, agraduate student at Hebrew University, hasbeguntowork inthis
field, and several of his studies are in various stages of preparation and
publication, and some Iranists are also turning to this area, or, indeed, have
been doing unsung work for years. Among those are some of the
contributors to the volumes of Irano-Judaica, particularly James Russell.
Almut Hinze has also become interested in this interesting cultural
intersection.

As noted, historians of the Babylonian Jewish community of Late
Antiquity are an exception to this neglect, and, indeed, Moshe Beer in the

1 See Maria Macuch, Das sasanidische Rechtsbuch “Matakdan i Hazar Datistan”
(Teil 11), Deutsche M orgenlandi sche Gesell schaft/K ommissionsverlag Franz Steiner,
Wiesbaden, 1981 (hereafter: Macuch I1), and idem, Rechtskasuistik und
Gerichtspraxis zu Beginn des siebenten Jahrhundertsin Iran: Die Rechtssammiung
desFarrohmard i Wahraman, \Wiesbaden: Harrassowitz, 1993 (hereafter: Macuch ),
and Anahit Perikhanian, The Book of a Thousand Judgements, trans. Nina Garsoian,
Mazda Publishers in association with Bibliotheca Persica, 1997. The unique
manuscript of the Madayan was divided into two parts, which were published
separately; they are usually abbreviated as MHD and MHDA (=MHD Anklesaria).
The second deals with family law in the main, and was published by Macuch as a
separate volume (“Telil 1), which was, however, published first.

12 |n his excellent appendix on “Iranian and Roman Influence on Family Life: The
Attitude towards Marriage among Babylonian Jews,” pp. 266-273. This appendix
repays prolonged and careful study, as does the entire book.

3 MariaMacuch, “Iranian Lega Terminology inthe Babylonian Talmud inthe Light
of Sasanian Jurisprudence,” in Irano-Judaica |V, Jerusalem: Makhon Ben-Zvi, 1999,
pp. 91-101; see aso Shaul Shaked’s study, “Irano-Aramaica: On some legdl,
administrative and economic terms,” in R. E. Emmerick and Dieter Weber, eds.,,
Corollalranica: Papersin honour of Prof. Dr. David Neil MacKenzie on the occasion
of his 65th Birthday on April 8, 1991, Frankfurt am Main: Peter Lang, 1991, pp. 167-
175.
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early sixties had made use of Bulsara’s edition in his study of the economic
activities of the Babylonian rabbinic authorities.™ And recently, four
scholars have produced works of cultural history that have attempted to
integrate Zoroastrian material into their work: Michael L. Satlow’s Jewish
Marriagein Antiquity," Adiel Schremer’sZakhar u-Negevah Bera’am: Ha-
Nissu'in be-Shilhel yemei ha-Bayit ha-Sheni uvi-Tequfat ha-Mishnah ve-ha-
Talmud,® as well as a more recent, unpublished dissertation by Eliyahou
Ahdut, Ma®amad ha-1shah ha-Yehudiyah be-Bavel bi-Tqufat ha-Talmud
(The Status of the Jewish Woman in Babylonia in the Talmudic Era), and
Geoffrey Herman of Hebrew University, who isworking on adissertationin
thisfield and is beginning to publish the fruits of his efforts.'” Aswelcome
as the appearance of these works is, it should be noted that Satlow cites
Mansour Shaki’s article on Sasanian marriage rather than Macuch’sedition
of the Madayan,"® and Schremer still cites Bulsara’s edition. Ahdut cites a
much wider range of Zoroastrian literature, and has clearly consulted the
Madayan directly and consistently. Hopefully, hiswork, together with those
of Satlow, Schremer, and Herman, aswel| as some studies of my own," will
serve to usher in anew era of comparative studies.

Undoubtedly much of this neglect is dueto the feeling among tal mudists

14 See Moshe Beer, Amora’ei Bavel: Peragim be-Hayei Kalkalah, Ramat Gan: Bar
Ilan UP, 1974 (hereafter: Beer), pp. 64, n. 18, 71-72, n. 134. In hisstudy, Beer citesa
widevariety of Mesopotamian and Persian sources. An early form of thismonograph,
Ma‘amadamha-Kalkali veha-Hevrati shel Amora’el Bavel (Ramat Gan: Bar llan UP),
appeared in 1963. Neusner observes of that latter that it “provides a singularly
thorough account of the economic positions of the ‘Amora’im throughout the
Tamudic period” (History of the Jews in Babylonia, vol. Il. The Early Sasanian
Period, Leiden: E. J. Brill, 1966, p. 14, n. 2, and the same is true of its successor.

15 Princeton UP, 2001.

16 Jerusalem: Machon Zalman Shazar, 2003.

" Dissertations, Hebrew University, August 1999,.

18 Because of the ambiguities and vagaries of the Pahlavi script, matiyan has been
normalized in variousways. matagan, matigan, matayan, matakdan, and madayan. In
this, as matters of normalization in genera, the example of D. N. MacKenzie’s
Concise Pahlavi Dictionary (London: Oxford UP, 1971), based on hisarticle, “Notes
on the transcription of Pahlavi”, Bulletin of the Schools of Oriental and African
Sudies 30/1 (1967), pp. 17-29, will be followed.

¥ My “Marriage and Marital Property in Rabbinic and Sasanian Law” in Catherine
Hezser, ed., Rabbinic Law in Its Roman and Near Eastern Context (see fn. 9), and
“Returnable Giftsin Rabbinic and Sasanian Law” in Irano-Judaica VI (forthcoming).
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that Sasanian law exercised little influence on the Babylonian Talmud.
Macuch herself quotes a respected and erudite talmudist, Robert Brody, to
the effect that since the two terms she studied “are used inthe Talmud in a
context dealing with non-Jews, this could indicate that Sasanian legal
terminology was only applied in these cases, but not adapted by the
rabbis.”® Macuch’s suggestion that a definite judgment is premature is
certainly on the mark. If the parallel pointed out in this study is accepted, it
would seem that such terminology—and the rule it embodied, was used
internally aswell, with the Middle Persian origins of the term well-hidden.
Indeed, thisis as one would have expected in the light of the rulelaid down
by thethird-century authority Samuel that “the[civil] law of the government
isthe law.”*

Though theimmediate purpose of this paper isto shed light on atalmudic
passagethat refersdirectly to aPersian practice, and for which thereexistsa
paralel inthe Madayan, its broader purposeisto call for renewed attention
to this text whose importance to talmudists is potentialy very great. The
parallels between the two compilations extend beyond the verbal and
explicit, but also to institutions, problems, and habits of mind that betray the
results of twelve hundred years of close contact between Babylonian Jews
and Iranians.?

Thus, the rabbinicingtitution of the“rebelliouswife,” the moredet,” finds
it exact counterpart in atarsagayih, “insubordination,” to which an entire
chapter of the Madayan is devoted, with similar definitions (refusal of
marital relations and “work”) and penalties.?* In this case, asin others, the
differences are sometimes asilluminating as the similarities, and historians
of Jewish law ignore them at their peril.>> The rabbinic concept of ona’ah,
“overreaching” in sales, may be paralleled by MHD 37:2-10, with the same
three-day period stipulated, but with a quarter rather than a sixth of the
price.®® Or the ingtitution of me’un (“refusal”), whereby a underage girl

2 Macuch, “Iranian Legal Terminology,” p. 97, n. 24.

%1 Nedarim 28a, Gittin 10b, Bava Qamma 113a, and especially Bava Batra 54b.

2 |n this regard Macuch’s introductory comment in the above-mentioned article is
well worth contemplation by methodol ogically-minded talmudists.

% See K etubot 63a-b.

24 See Perikhanian, pp. 252-259, Macuch, vol. |1, pp. 25-29, 97-120.

% See my “Marital Property in Roman, Rabbinic and Sasanian Law.”

% See Bava Metzia 49b-51a, unless the markup rather than the market price is the
norm, inwhich case the quarter must be compared to the rabbinic allowance of athird,
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could be married off by her mother or brothers, but could, upon reaching her
majority, leave her husband;?’ for the paralel, see MHD 89:15-17.
Examples could be multiplied, and the reader is referred to the studies
referred to above.

Some of these involve matters with which every legal system must deal,
and do not necessarily involve influence in one direction or the other.
Similar conditions—economic, social, and religious—will produce similar
results, or at least similar concerns, especially when the two legal systems
areinintimate contact. Studying each inisolation preventsusfromgaining a
complete picture of the conditions under which each system devel oped, and
the way that each responded to common problems. Could it not be, for
example, that both the rabbis and the I ranian jurisconsultswerefaced with a
rash of fraudulent land-sales, where people claiming to own land they did
not own, as evidenced by BavaMetzia14a-b and MHDA 8:13-9:57% Given
the hunger for arable land, isthis not alikely form of fraud for both Jewish
Babylonia (because of the density of population) and Iran (because of the
arid conditions of its plateaus and mountains), quite apart from the fact that
Babylonia was an Iranian province and thus subject to the same genera
economic malaise as the rest of the empire?

The following essay will deal with a case in which the Babylonian
Tamud explicitly refersto Persian practice, but which, for somereason, has
not been noted by either historians or talmudists, to my knowledge. Because
of itsdual nature, | beg the indulgence of both Iranistsand talmudistswhen |
at times rehearse facts well-known to one or the other, but not necessarily
known to both.

According to the Babylonian Talmud, riverbanks were reserved for certain
public uses. Porters pulling boats upstream by ropes were to be alowed
sufficient space on the banks so as to prevent their falling into the river.?®
Planting was not permitted within four cubits of the river so as not to

for which see Bava Metzi®a 69a.

27 See Mishnah Y evamot 13:1, 4, 7, and the related talmudic discussions at Y evamot
107af.

8 See Perikhanian, pp. 260-261, and Macuch, val. |1, pp. 29-30, 121 and p. 127 n. 8.
# Bava Metz%ia 107b; R. Yehuda advises that surveyors allow sufficent space
alongside theriver; see Rashi ad loc..s.v. mele kattafei.
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undermine the riverbank.® Thiswoul d have been particularly important on
the Euphrates, which was either higher than or more or less level with its
surrounding territory; the Tigris had dug its bed sufficiently deep so as to
make such a prohibition less necessary, and, not incidentaly, irrigation
much more difficult.® It has been estimated that the Euphrates provided the
overwhelming majority of the irrigation in Babylonia, even though the
Tigris could theoretically provide more than twice as much water asdid the
Euphrates.*

Again, riverbanks and canal banks were used to unload cargo from
waterborne traffic.®* According to Rashi (1040-1105), this was also a
recognized public use of theland.® Furthermore, agricultural land was at a
premium in Babylonia, both because of the density of population,® and the
silting up of irrigation canals that had been a problem as far back as Old
Babylonian times, two thousand years before.* Indeed, the so-called Code
of Hammurapi makes maintenance of the riverbank or canal bank the
responsibility of the owner of the abutting field.*’

It isin this context that we must understand a report regarding Sasanian
rules on land tenure preserved in the Babylonian Talmud. The statement is

% 1pid., and see Rashi ad loc., s.v. arba® amot de-anigra. Note Rashi’s description: “so
that the bank (sefatah) not be undermined (titgalgel)”. For the problem of dealing with
the soft mud of the Euphrates, see R. J. Forbes, Studiesin Ancient Technology, vol. 11,
Leiden: E.J. Brill, 1965, pp. 23-24 on the “yielding and soft nature of the soil” as
reported by Strabo. It would seem that planting deeply rooted grasses on the banks so
as to hold the soil was not possible; it is difficult to believe that some Babylonian
could not have come upon that solution to amillennia-old problemiif it were possible.
3 S0 R. Y udan reports; see Genesis Rabba 16:3, ed. Theodor-Albeck, p. 145-6, and
see Jacob Obermeyer, Das Landschaft Babyloniensim Zeitalter des Talmuds und des
Gaonats, Frankfurt am Main: |. Kaufmann, 1929, pp. 55-56.

* Forbes, vol. 2, p. 18. The same problem occurred in the upper reaches of the
Euphrates in Babylonia; see Beer, p. 31.

% Bava Metzi®a 23b.

% BavaMetzi®a 1083, s.v. hai man.

% See Beer, p. 50.

% Forbes, vol. I, p. 25. See also the remarks of Joseph Wiesehifer, Ancient Persia
from 550 BC to 650 AD, transl. Azizeh Azoudi, London: |I. B. Taurus, 2001, p. 203
s.v. 2. on agriculture, and the literature cited there.

37 See Code of Hammurapi, pars. 53-54; see G. R. Driver and John C. Miles, eds., The
Babylonian Laws, Oxford: Clarendon Press, 1968, vol. Il, pp. 30-31, and the
commentary invol. |, pp. 150-153.
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transmitted in the name of Samuel, a Babylonian Jewish authority (d. 254)
who isreported by the Babylonian Talmud to have been on close termswith
Shapur | (241-270), a not unreasonable report given what we know of that
monarch’s religious interests, his protection of Mani, and Samuel’s
conciliatory policy regarding the new regime.*®

J1°2 71029007 K7 OP190 M KDY RITIT RNPI2 POIART IR7 ORI PRIAW 1K
S92 112901 11 9P170 KO K200 MIRIX V90 TV 79 21P ORDID 2ND RPT RITRM

Samuel said: That one who took possession of [land on &) riverbank
is an impudent person,® but we certainly cannot remove him.

But nowadays that the Persian write [in a title], ‘It [=a field on a
river] isacquired by you asfar asthe depth of thewater™ reaching up
to the horse’s neck, we certainly remove him.’

Before proceeding, we should dispose of avariant found in MS Escorial
G-1-3 of Bava Metzi‘a.

RITORTI 199201 R 9P190 2177 RD X RI7IT RNPI2 PUIART IRA X7 2RI 10X
X7 IMPY .70 19P907 P170 K12 K200 XX Y9n TV 79 2P “RDID YaND KT
172 PAMRY DR Y 1PP01n K2 ORT PR 0702

Samuel said: That one who took possession of [land on ] riverbank
IS an impudent person, but we certainly cannot remove him.

% The passage in Sanhedrin 98a, which reports an exchange between Samuel and
Shapur 1, reads more coherently if read as having a Middle Persian phrase
interspersed: xar hazar goneit lakh? “Do you have a donkey of a thousand colors?’
See Shaul Shaked, “Bagdana, King of the Demons, and Other Iranian Terms in
Babylonian Aramaic Magic,” Actalranica 24 (Boyce Festschrift), Leiden: E. J. Brill,
1985, pp. 511-525, esp. p. 514, n. 16. And see Ammianus Mar cellinus, translated by
John C. Rolfe, Cambridge: Harvard UP, 1952, 1, xxiii.6.80, pp. 396-397, on the
resplendent attire of the Persian army in the field, with “clothes gleaming with many
shimmering colors.” Could the Messiah do less?

Along the same lines, see E. S. Rosenthal, “La-Milon ha-Talmudi,” Addendum 4.
Qabutar, on pp. 48-50, whichillustrates Rav and R. Kahana’sfamiliarity with Persian
to the point of making visual punsin it.

% M S Florence has: migari hatzfa, “is called an impudent one.”
0 Tosafot ha-Rosh quotes the word as ba-mayim, “in the water” rather than maya,
“water.” The meaning is the same.
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But nowadays that the Persians write [in artitle], ‘It [zafield on a
river] isacquired by you asfar asthe depth in the water reaching up
to the horse's neck, we certainly remove him, for if we do not remove
him he will come to take possession of it and say: It is in my
possession.*

Aside from the excess verbiage (“we do not remove him”), this addition
does not explain why the interloper’s taking possession of the riverbank
before the Persian’s new custom/decree was not equally nefariousto native
or common rights, since even without the newly-minted rights to the
riverbed, he would certainly have had rights to the riverbank, were he
allowed to assert hispossession. Thiswas added by someone who wanted to
explain the exact nature of the difference before and after the new
dispensation, and its relation to the question of how the rabbis decided to
deal with this interloper. Similarly, the explanation of this changein MS
Florencell | 7-9—that it wasaresult of the law of an abutter (bar metzra), if
itisnot simply ascribal error based on itsusein the next passage, isdueto a
similar attempt, and fails for a similar reason; it does not explain how the
new Persian practice changed the abutter’s rights. If the law of an abutter
wasinforcein Samuel’stime, asit certainly was, why did he not employ it?
Why did it require the change in Iranian practice to put this into effect?

Modern interpretations of this passage simply follow Rashi, anditisthus
worthwhile to quote his explanation of our passage:

DTIPA 909 DM YRR O 0707977 PIWA - RITIT RNPI2 PUIIRT XN OR7
nNOW SV PATAAY TR K2 2R ,YPIP YW 01 RITT XPOV ToR% 11991 12 P
MI°50% MIRW P17 7277 2110 DIpn T°IXY 217 MW NITO0Iw 2P , 130

1) WA IR 712 OW N2 RIS ATY,PROXINY 19307 1A

This person who took possession of the riverbank: In the days of the
Persians the land was [deemed as] ownerless for anyone who came
first to take possession of it and pay thetasga, that is, the land-tax, to
the king. If someone came and took possession [of land] on the
riverbank, the place on which the boats are brought ashore (lit.: rise)

4 M'SS Hamburg 165 and Vatican 115 represent the same version as the printed
editions, as does MS Munich 95 with afew scribal errors, xan for X°n, "na for na.
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for wharfage, and alarge empty space is needed to unload cargo for
ships and porters [who remove the cargo] from them and take them
out, and thisonetook possession in order to build astructurethere or
to plow and plant.

Jacob Neusner enlarged somewhat on Rashi’sinterpretation in hishistory
of Babylonian Jewry.

Samuel said, Hewho takes possession of thewharfage of ariverisan
impudent person but he cannot be legally removed. [Under Iranian
law, the person who paid the land tax could take possession of the
land. A large space on the river bank was originally left open for
unloading. No one had clam to it, and revenue suffered. The
Persians apparently accepted payment of taxes in exchange for title
of formerly common land.] But nowadaysthat the Persian authorities
write [in atitle], ‘Possess it [the field on ariver bank] as far as the
depth of the water reaching up to the horses neck,” he is removed
[though the owners fence off their field at some distance from the
Waigrr’s edge, the land belongs to them and none can legally seize
it.]

We should note that Samuel resided and taught in Neharde®a, atown at
the confluence of the Euphrates and Nehar Malka canal, east of the former
and north of the latter. Assuming that Samuel’s statement referred first and
foremost to land in the vicinity of Neharde®a, the incident (or general rule)

“2 Jacob Neusner, A History of the Jews in Babylonia, I1. The Early Sasanian Period,
Leiden: E. J. Brill, 1966, pp. 116-117. See aso J. Newman, The Agricultural Life of
Jews in Babylonia, between the years 200 C.E. and 500 C.E. London: Oxford UP,
1932, pp. 194-195, whichisareprise of Rashi’sinterpreation. On the usefulness of the
talmudic evidence, see Robert McC. Adams’ discussion of Neusner’s skepticism in
Heartland of Cities: Surveys of Ancient Settlement and Land Use on the Central
Floodplain of the Euphrates, Chicago: University of Chicago Press, 1981, pp. 202-
203. He characterizes Neusner as “too pessimistic.” But he concedes that “if | find
Newman’s contribution more useful than [Neusner] seemsto suggest is possible for
the Talmud as a source, it is of course because Neusner’s objectives are not the same
asthose of [my] study. The purpose hereisnot adetailed reconstruction of institutions
and a flow of historic events, but merely a sketch of enduring features of routine
agricultural life that can complement the fiscal and martial preoccupations of the
crown and the mute ruins of towns and canal levees” (Heartland, p. 202).
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presumably involved land on one or the other. Thiswould explain the need
for wharfagein thisurban area, whose | ocation would have madeit anatura
entrepot on the Euphrates. Thereisno compelling need for such facilitiesin
the middle of an agricultural area. Moreover, land in an urban area would
have been more heavily taxed by the Sasanians than land in more rura
areas, and thusthisissue would have given the government alarger stakein
that ownership.®

Thus, locating the venue of Samuel’s decision in the vicinity of his
hometown, Neharde®a, adjacent to both a major river and a major canal
provides scope for both sides of Rashi’sinterpretation: the interloper could
have had plans to irrigate and plant, or to provide a quay for unloading
cargo. The first possibility may be supported by another passage, which
transmitsthe advicegiven by R. Y ehudah, adisciple of Samuel’s, who at the
end of thethird century advised asurveyor not “to take surveying lightly, for
each bit of land isfit for planting garden saffron,” advice admirably suited
for densely-populated southern Babylonia.*

However, if Samuel’s ruling referred to a particular location at which
wharfage was need, theruling losesits general nature. It would not apply to
most places along the riverbank. The expression hai man de-..., “the one
whao....” occurs over 200 timesin the Babylonian Talmud, and mostly refers
to genera statementsrather thanindividual cases. It was presumably for this
reason that Rashi allowed for two possibilities: use of the riverbank to plant
or to unload. Planting would have taken place in rural areas, unloading in
urban ones.

This possibility dates back to high antiquity. It may be that unspecified
riparian rights accompanied possession of the riverbank and riverbed—
perhaps to open a canal from the river, or to build a quay wall or mooring
place. Asregardsthe latter, it should be noted that the Code of Hammurapi
specifies that a man must reinforce the “embankment of his field.”*
Moreover, the same Akkadian word, karu, is used to refer to a “mooring
place” or “harbor’—on ariver.* Asidefrom theriverbank, thisprovision of
Persian contracts would have enabled the riverbank owner to build a quay

4 Franz Altheim and Ruth Stiehl, Finanzgeschichte der Spétantike, Frankfurt am
Main: Vittorio Klostermann, 1957, p. 12.

“ Bava Metzi®a 107b.

“> Code of Hammurapi 53:8.

“ See the many attestations in the Chicago Assyrian Dictionary, vol. 8 (K), Chicago:
Oriental Institute, 1971, s.v. karu A, 1c., pp. 232-233.
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alongside his land, and exploit it for commercia purposes. Thisis al the
more likely given the location, with, as noted above, a mgor river and a
major canal in the vicinity.

Nevertheless, such activity as suggested by Rashi involvestheinterloper
in conflicts with the local prohibition of planting on the riverbank noted
above. Perhaps that prohibition applied primarily to the banks of irrigation
canalsrather than major rivers. It isclear that this measure varied according
to locality; while four cubits width of riverbank had to be clear of
cultivation, R. Nathan b. Hosha“ah ordered clearance to a width of sixteen
cubits near the town of Mashrunia, near Mahoza. Though the extent of such
clearance wasthe object of protests, hisdecisionindicatesthat the four-cubit
rule was not universal.”” Still, if we may assume that the four-cubit rule
helps define the general size of a riverbank, the restriction of wharfage,
according to Rashi, to that amount makes sensein the context of Babylonian
Jewish land hunger.®®

The Tosafists suggest still another use for those four cubits of riverbank:
spaceto allow for irrigating the adjacent fields.*® Presumably such activity
would be carried out by means of a shadoof or awater wheel . Thistoo, as
we shall see, conforms to governmental policy as manifested in Sasanian
Sources.

Thus, quite apart from a direct interest in taxes, the Persian government
may have been concerned with encouraging trade and perhapsto encourage
the more intensive exploitation of the irrigation potential of both the
Euphrates and Nehar Malka. The latter concern was attributed to various
Persian dynasties in ancient times.>* Other talmudic reports support such
activities on the part of the Sasanian government, as we will seein section
I11 below.

As noted in passing above, Samuel seems to have welcomed the change
inregimefar morethan his colleague Rav, and apparently devel oped cordial
relations with Shapur |, again unlike his colleague Rav, who had close
relations with Artavan V. Moreover, it was Samuel who proclaimed that
“the[civil] law of the government isthe law”—astatement that would have
had particular importance at that time, since the Sasanianswereinsistent on

4" Bava Metzi®a 107h.

8 See Beer, pp. 38-59.

4 BavaMetzi®a 107b, s.v. arba’.

% See Forbes, val. |, pp. 32-49, “Methods of Raising Water.”
®1 See Jacob Obermeyer, pp. 54-55.
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curbing minority self-government, which the Arsacids had allowed pretty
much unfettered. The Babylonian Talmud reports that the new regime had
taken away from Jewish courts the right to levy the death penalty.>

Neusner follows Rashi in assuming that Parsa’ei, “the Persians” in our
passage refersto the Persian authorities, and not to ageneric Persian practice
in writing deeds. Having brought the Persian government into the picture,
the desireto increase the land tax collected thus becomes afactor. However,
given the legitimate public benefits of the origina policy of reserving the
riverbanks for public use, we may wonder what impelled the authorities
shortsightedly to forego those benefits (to trade, for onething, and irrigation
for another) in order to increase tax revenue. Four cubits, at 1.5-2 ft per
cubit, on either bank would yield 20,000 sg. ft. of land for every mile of
riverbank, or about half an acre at most. The advantages in trade and
irrigation would seem to outweigh that benefit.

Neusner, following Rashi, assumesthat abutting landownershad to leave
a“large space” aong theriver available for unloading cargo, and therefore
there was room to “build a structure,” as Rashi put it. Newman in his
discussion of this passage in the context of his study of agricultural lifein
Jewish Babylonia suggests that this was originaly “compelled” by the
Persian government, but neither the text nor Rashi’s comment necessarily
implies compulsion (but see Rabbenu Tam’s interpretation below). Of
course, four cubits seems a bit narrow for wharfage, and Newman perhaps
assumes that farmers would not allow alarger strip to remain fallow unless
they were compelled by government order. But then one might legitimately
wonder why the government would find it necessary to force farmers all
along the riverbank not to plant across a wide strip. As noted above, the
need for wharfs or quays is intimately connected with urban areas. If our
suggestion above, that the case Samuel was asked to adjudicate occured in
thevicinity of hiscenter of authority, Nehardea, an urban area, the need for
wharfage is obvious.

Again, the “impudent [interloper]” was most likely not the one who
owned the adjacent land; otherwise, why would Samuel have called him
“impudent” if he was merely taking possession of the riverbank adjacent to
hisown fields? Nevertheless, it is possible that impinging on land intended
for common use might also have been considered “impudence,” and the

%2 The latter is plain from Bava Qamma 117a; see E. S. Rosenthal, “La-Milon ha-
Talmudi,” esp. 54-58, Appendix. 7. For the rest, see Neusner, val. |1, pp. 64-72.
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conjunction of this case and the one following, which concerns someone
who by taking possession of a field interposes between fields held by
brothers or partners, and who is also called “impudent,” supports the
assumption that Samuel’s case also involved an “outsider”/interloper of this
sort. Still, even an adjoining neighbor who comes between brothers or
partners might have been considered an “impudent” interloper. On the
whole, however, though the specific facts of the case are not certain, the
general import is: the interloper is either infringing on the rights of the
adjoining landowner or on rights to common use of the land.

Rabbenu Tam (Rabbi Jacob Tam, ¢1100-1171), Rashi’s grandson and
arguably the greatest of the Tosafists, suggests that the “impudence” is on
the other foot, so to speak. The reason that the interloper is removed,
according to Rabbenu Tam, isthat “since the king wrote thusto him [that he
now ownsthe margin of theriverbed—Y .E.], hewould beimpudent to take
possession [only] until thewater, and therefore we fine him and remove him
from the whole [piece of] land [if he does not take possession of the whole
parcel including the submerged portion].” According to thisinterpretation,
the interloper was impudent not because he opposed local custom, but
because he had not carried out his obligations to the government.

According to Rashi, the new government enactment allows the original
abutter the ownership of the riverbank and the margin of the riverbed;
according to Rabbenu Tam, the government enactment givesthe interloper
this ownership. Tosafot ha-Rosh suggests that thisis the plain sense of the
passage, presumably because no change of subject isindicated in the text.
The same “he” who is the interloper in the first part of the passage is the
“he” who by government enactment owns the riverbank and the margin of
theriverbed in the second part. We should notein passing that theinterloper
would seem to have been a Jew, and theissue seemsto have been aninterna
Jewish one, since the passage makes no reference to his ethnic identity, as
the Bavli doesin other cases.™

Again, according to Rashi, the Persian government eventually supported
the ancient rights of the abutters, asthe second part of the passageindicates,
according to Rabbenu Tam, the rights of the interloper would have been
upheld, solong as he accepted responsibility for the parcel—presumably, to

53 See Moshe Hershler and Y ehoshua Dov Grodetzki, Tosafot ha-Rosh al Masekhet
Bava MetZia, Jerusalem: Hayyim Gitler, 1959/60, p. 261a-b.
% See for example Bava Metzi®a 49b, 107b, ShevuCot 6b, Avodah Zarah 33b, 61b.
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develop it economically and to pay taxes on it. As noted above, thisinterest
on the part of the Sasanians to develop Babylonian agriculture and the
Babylonian economy isrelatively well attested. Thiswould seem to accord
with Rabbenu Tam’s interpretation.

Nevertheless, we have not yet articulated al the problems that Rashi’s
interpretation of this passage raises. Why, according to Rashi’s
interpretation, would the farmer be any more willing to take on the taxes of
the adjacent riverbank and riverbed than he had been before the interloper
came on the scene? Why would the abutter take responsibility for the taxes
of land on which he himself could not plant, since local custom debarred
him from planting his crops on the riverbank, so as not to undermineit and
to alow the porters sufficient space to work?What advantage would hegain
by taking possession of a long narrow field four cubits wide, which
amounted at most to a quarter acre of arable land per mile of length? The
interloper, as an outsider bent on economic exploitation of the riverbank
might accept such a burden; why would the origina owner, who was
presumably interested in farming the land behind the riverbank, but not in
commercial exploitation?

Furthermore, whether we accept either Rabbenu Tam’sinterpretation or
that of his grandfather, why would anyone wish to increase his tax-
obligation to include not only the riverbank, but al so the submerged property
of theriverbed to adepth of ahorse’s neck? And if the motive was creating
wharfage, what would have been the point of constructing astructure three
cubits wide and several hundred feet (let us say) long?

Inthe case of theriverbed, presumably that of the Euphrates, the probable
locale of Samuel’sdecision, the slope of theriverbank and adjacent riverbed
determines the amount of submerged land for which the interloper is
responsible. The very fact that the law concerned itself with ownership of
themarginal riverbed indicatesthat the slopewas not vertical or precipitous,
there would have been no point in stipulating such aregulation when only a
neglible area of the riverbed was in question! On the other hand, a more
gentle slope of the riverbed would have added a good deal to the tasga the
new owner would have had to pay. The question then becomes. What
benefit would the would-be owner gain by such ownership of underwater
property?

An inspection of the courses of both the Tigris and the Euphrates
indicates their meandering nature, and the traces of earlier channels of both
rivers demonstrate that this aspect of their regime has not changed in
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thousands of years. Thus, the geomorphol ogy of meandering rivers produces
two factsimportant for the proper understanding of our passage: the course
of both riversare constantly changing, and they changein predictableways,
by means of deposition on theinner bank (“silting” or “sedimentation”), and
erosion on the outer bank. The radius of the meander tendsto increase, until
the river forms an ox-bow lake, after which it may cut through the narrow
part and changeits channel. In theinterim, theriversform point bars on the
inner bank where erosion takes place. Thus, the very geomorphology of
meandering streams produces a topography in which exploitation of the
riverbed becomes possible, and even desirable.™ C. Baeteman identified two
“fossil meanders as point bar deposits” in the vicinity of Tell ed-Der, thus
indicating, if such proof isnecessary, that these well known processeswould
have prevailed in earlier times.®

Because of the meanders, and because of the soil that it depositsduring its
flood stages, the Euphrates has changed its course countless times in
recorded history, and many towns and villages that were once on its banks
are now far from them. Intense irrigation weakened the river’s flow, and
now, asin ancient times, it entersand losesitsway in aregion of swampland
asit approachesthe Tigris. The slower flow resultsin amore gently sloping
inner side of theriverbed, where the amount of deposition correspondingly
increases. “Continuously, between one point bar and another, that is,
through the reach, there lies a broad, low, flattish accumulation of
sediment....”>” Whilethe slope variesfrom region to region and from time to

% For a relatively non-technical introduction to the geomorphology of rivers, see
Marie Marisawa, Sreams. their dynamicsand morphology, New Y ork; McGraw-Hill,
1968, pp. 80-94, 137-146. For amore recent study of the Mesopotamian flood plain,
see Hermann Gasche and Michel Tanret, Changing Watercourses in Babylonia:
Towards a Reconstruction of the Ancient Environment in Lower Mesopotamia, vol. |
(Mesopotamian History and Development, Series|l, MemoirsV), University of Ghent
and the Oriental Institute of the University of Chicago, 1998, and esp. K. Verhoeven,
“Geomorphologica Researchinthe Mesopotamian Flood Plain,” pp. 149-239. Section
6 of this paper (“The Meandering River Flood Plain of the Euphratesand Tigris,” pp.
203-217) and Section 7 (“The Study Areaand Transect Description, pp. 218-240) are
of particular interest; see n. 173 on pp. 214-215 on the increase of deposition
downstream from irrigation canals and transverse canals (those canalswhich join the
two rivers, see below), and the literature on river system and flood plain morphol ogy
on p. 224, n. 197, and see the lower diagram of Fig. 15 on p. 225.

% See the report of her work on pp. 221-223.

" C. H. Crickma, The Work of the River: A Critical Sudy of the Central Aspects of
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time, surveystakeninthelast century indicate slopesof 9 degreeswithin 2.5
meters of the riverbank (at the “River Euphrates Tail”’) to 7 degrees within
5.5 meters (at Gurmat Umm Nakhlah) to nearly horizontal at Gurmat Beni
Said in January 1927 to close to vertical in June 1931.%® We need not take
these figures, which relate to the situation in the 1920°s and 1930’s, as
givensfor the entire history of the Euphrates. Asnoted above, and as Robert
McC. Adams notes in the introduction to his Heartland of Cities, silting (a
geomorphologist’s “deposition’ or “sedimentation”) has changed the course
of the Euphratesto such an extent that thisoncefamously fertile part of Irag
“now lies beyond the frontiers of cultivation, a region of empty
desolation.”™ The figures do, however, provide a range. Moreover, the
geology of old rivers, with their meanders and oxbow lakes, isthe samefor
the modern Euphrates as it was two millennia ago. Thus, most of the time,
and in most places, it would seem that the slope of the riverbed is rather
gentle, and the submerged land would add arather substantial amount to the
riverfront owner’s property.

Some elementary geometric datawill help at thispoint. A slope of 45°to
the depth of a horses’ neck (or ears)—that is, as we shall see below, to
somewhat more than four feet, would add about five-and-a-half feet of
riverbed to theinterloper’s property, which would then end four feet into the
river. If weassumea(legally defined) width of four cubitsfor theriverbank,
somewhere between six to eight feet, the interloper’s riverbed property
would add 70% to his holdings, if we accept the larger figure for the cubit,
or even almost double his holdings, calculating on the basis of the shorter
cubit. Presumably his land taxes would increase proportionately. A more
gentle slope, of say to 20°to 30” would increase his property by somewhat
more, about 4.2 ft. at a 20 degree slope, and about 4.6 ft. for 30 degrees. In
any case, the submerged riverbed islikely to increase his property by half or
two-thirds, depending on the size of the cubit. If the slopewas closer to what
lonides’ figures indicate, the riverbed would be his until the real channel
descends asfar as 10 meters out from the shore! This makes the question of

Geomorphology, New Y ork: American Elsevier Publishing Co., 1974, p. 47.

% See lonides’ cross sections of the L ower Euphrates on pp. 105 and 106, and contrast
these with the cross sections of the Lower Tigris (below Baghdad to the Persian Gulf)
on pp. 120 and 186, one bank of which is much steeper than anything the Euphrates
hasto offer. Note that the slope cannot be evaluated by eye, because the vertical and
horizontal scales differ significantly.

% Robert McC. Adams, Heartland of Cities, p. xvii.
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the use to which such “land” be put more urgent.

However, we must not lose sight of the fact that the height and scour of
the Euphrates constantly changes, both with the season and with the year.*
The depth of the water and the slope of the riverbed are therefore not
constant. What was the purpose of allowing avarying amount of riverbed to
be owned by the one who controlled the riverbank?

The answer to most of these questions lies, it would seem, in the
Sasanians’ interest in, and encouragement of, agricultural and economic
development (i.e., trade). Before the interloper arrived he had assumed that
no one would bother to take possession of such marginal property. Now it
was open for use in irrigation, more intensive cultivation, or for building a
quay on and aongside the riverbank. Another possibility, though
speculative, isthat the riverbed, where the slope was gentle, may have been
used for rice cultivation. We shall return to this last possibility towards the
end of section I1.

We should also note another question, which will be taken up below in
section |1. Which part of the horse’s neck wasintended asthe measure?Itis
most likely either the top or the bottom, since some intermediate point
would not be specific enough (precision isanother matter!). Asweshall see,
the Persian parallel would indicatethat it wasthe top of the neck, adjacent to
the ears that were intended.

Finally, we must consider the semantic range of nahara, which may refer
both to riversand canals—that is, riversthat could be navigable and canals,
whose primary use was for irrigation, even though the larger ones were
potentially navigable.®* Thusit isreported that the people of Harmah, whose

€ For an account of these changes both in terms of month and year, seethe very useful
account of M.G. lonides, The Regime of the Rivers Euphratesand Tigris, London: E.
& E. N. Spon, Ltd., 1937, especially chapters 2 (on climate), 5 (on the lower reaches
of the Euphrates) and chapter 7 (on the lower reaches of the Tigris), aswell as chapter
8, “River-Bed Instability and Silt.” See also below. However, Adams’ Heartland of
Cities, which deal swith these matters from an historical/archaeol ogical point of view,
must be closely studied on any matter pertaining to irrigation and settlement patterns
in Sasanian Mesopotamia.

®! See Peter Christensen, The Decline of Iranshahr: Irrigation and Environmentsin
the History of the Middle East 500 B.C. to A.D. 1500, Copenhagen: Museum
Tusculanum Press-University of Copenhagen, 1993, p. 57, who gquotes Herodotus to
the effect that “the greatest of these [transverse] canalsis nhavigable, flowstoward the
southeast and goes from the Euphratesto another river, the Tigris” (Herodotus1.193).
As we shall see, if one of them was navigable in Herodotus’ time, this was all the

http://www.biu.ac.il/JS/JSI J/3-2004/Elman.pdf



http://www.biu.ac.il/JS/JSIJ/3-2004/Elman.pdf

“Uptothe Ears” in Horses’ Necks 115

fields were watered by the nahara de-shanawata, the northernmost of the
five canalswhich joined the Tigris and the Euphrates, changed its course by
adding abendinitinorder toincreaseits usefulnessasasource for watering
their fields. This bend retarded the flow upstream, and caused flooding. In
the end, Abaye forced them to change the canal’s course back toitsoriginal
bed.®? Under these circumstances, navigation along even the larger canals
would have been difficult.

On the other hand, nahara, cognate to Hebrew nahar, may also refer to
rivers. Of the 108 attestations of the word in the Babylonian Tamud, some
54 may refer to either, or are ambiguous.® Of the remaining 54, 15 refer to
thetown of Pum Nahara® Finally, some 11 most likely refer to rivers,® and
some 28 to canals.?® Thus Samuel may have referred to either.

According to the Babylonian Tamud, there are at least three types of
such canals, categorized according to size: nahara, anigra and ama’.”’
Naharamay indeed refer to ariver; theanigraisamajor canal dug fromthe
river fromwhich smaller canalsor irrigation ditches (amot) distribute water
to the fields. The latter were one or two cubits wide, with either bank or
depth of two cubits.?® The question naturally arises asto whether the Persian

more the case after the massive Sasanian investment in irrigation; see below, section
[I.

®2 Gittin 60b.

83 Berakhot 253, 51a, 58a (twice), Shabbat 66b (five times), 110a, Eruvin 55b, 60a,
Rosh Hashanah 30a, Sukkah 18a, Bezah 7b, Taanit 19a (twice), 20b (twice), Mo‘ed
Qatan 6b, Ketubot 62b, Nedarim 41a, 62a, Sotah 21b, Gittin 45b, Bava Qamma42a,
117b, Bava Metzia 23b (twice), 81b, 103a (twice), 107b (twice), 108a (twice),
Sanhedrin 72b (twice), Makkot 4a, Avodah Zarah 6b, 26a, 37b, 393, 49b, Horayot
123, Hullin 7a, 53b (twice), 105b (twice), Bekhorot 55a, Arakhin 29a, Niddah 10b.
6 Berakhot 31a, Eruvin 24b (twice), Moed Qatan 27b, Y evamot 16b, 17b (twice),
Sukkah 46b, Qiddushin 13a, 72b, 81b, Bava Batra 22a, 36b, 88a, and Hullin 95b.

6 See Berakhot 65b (=Nedarim 40a = Bekorot 55b), Megillah 63, K etubot 85a, Gittin
27a, Qiddushin 73b, Bava Qamma 29a, Bava Metzia 77a (twice), 109b, and Bava
Batra 24a.

% Eruvin 24b (twice), Megillah 16a, Mo®ed Qatan 4b (twice), Gittin 60b (threetimes),
69b, 73b, Qiddushin 81a, Bava Qamma 117a, Bava Metzia 18a, 20a, 103b, 107b
(twice), 198a, Bava Batra 13a, 21a, Sanhedrin 25b (twice), 72a, 93a, Hullin 18b
(twice), and 57a (twice).

®7 Other terms are sometimes used: arita de-dala’i, or nahararabba and nahara zuta;
see Beer, p. 66 n. 120. All relate to the relative sizes of the canals.

% See Bava Batra 99b, and see the commentaries of Rashbam and Tosafot s.v. ve-
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government’s ruling referred only to rivers, or also to canals.

As noted above, since Neharde®a was located on the confluence of the
Euphrates and Nehar Malka, the “riverbank” could refer to either ariver or
canal. Rashi suggests that the riverbank could have been used for either
commercial or agricultural purposes; the question is whether Nehar Malka
canal was used for transport. If so, ragta de-nahara could refer to either.
Indeed, Nehar Malka canal was certainly deep enough to carry river traffic,
as Obermeyer shows.? In this case, the new Sasanian policy could apply to
both rivers and canals. If this is so, the Sasanian rules we shall examine
below would seem to have applied to rivers as well as the canals that were
the ostensible object of the regulations. But the existence of Sasanian dams
and reports of the large-scale diversion of rivers indicates that—not
surprisingly—their interest in the water supply extended to both sources of
water.

Upkeep of irrigation canals and the proper distribution of water were a
constant source of concern to the rabbis as it was to the government. The
rabbis for their part allowed dredging and clearing operations even on the
intermediate days of afestival. Conversely, R. Yehudah ruled in one case
that the “downstreamers” must help the upstreamers dredge an irrigation
canal, but not the reverse, since the danger of the dimunition of the water
supply for the downstreamers was greater than that of flooding for the
upstreamers.”

Whatever the exact circumstances, it is plain from the first part of the
passage that the interloper was not removed by Samuel, but that later on
Persian policy would have countenanced such removal. If the interloper
represents more intensive economic and/or agricultural exploitation of the
riverbank, why would hisremoval have met with government approval ?All
in al, it would seem that Rabbenu Tam’s interpretation of the incident fits
the historical facts somewhat more closely, since it explains the
government’s stake in the interloper’s activities.

Still, it is possible that the first part of the passage does not actually
represent the workings of government policy at al. It may be that this
incident dates from the very beginning of Sasanian rule, when Samuel

amah; and see Samuel Krauss, Talmudische Archaeologie, repr. Hildesheim: Georg
OIms, 1966, val. 11, p. 165, n. 126, and see Newman, p. 83.

% See Obermeyer, pp. 245-246.

" Bava Metzi®a 108a-109b; see Newman, pp. 82-87 on irrigation arrangements, and
see Krauss, vol. I1, pp. 165-166.

http://www.biu.ac.il/JS/JSI J/3-2004/Elman.pdf



http://www.biu.ac.il/JS/JSIJ/3-2004/Elman.pdf

“Uptothe Ears” in Horses’ Necks 117

himself was unsure of what the government policy would be. Not wishing to
antagonize the new authorities, he declined to remove the usurper. This
assumption would relieve us of the necessity of explaining the seemingly
wrongheaded policy of taxing riverbanks and riverbeds, and opposing local
custom on the use of those river- and canalbanks. It also presents us with a
context for Rashi’s explanation.

It is thus possible that the issue of taxation may have been quite
secondary. The interloper saw a business opportunity in the vicinity of
Neharde®a, and took possession of land that had been hitherto used in
common by the neighborhood, and built aquay. That madetheland taxable,
and, given hiswillingnessto pay the land tax, he was assured of hisrightsto
the parcel, despite his new neighbors’ objection. Later on, perhaps after the
tax and administrative reforms of Xusro | Anosakruwan (“of great soul”)
(531-579), when atax census of every piece of income producing property
was made—down to pam trees—the margins of the riverbeds were also
assessed for their profitability, and he would have had to pay the land tax on
that aswell. As Rabbenu Tam put it, if he refused, he would lose the entire
parcel, riverbank and riverbed.

At this point, then, we cannot eliminate any of the possibilities raised by
Rashi. Theinterloper may have wished to plant on the land, asin the use of
the amarginal areafor saffron, as suggested by R. Y ehudah (Bava Metzi‘a
107b), though he was not referring to ariverbank, or perhaps he may have
wished to provide wharfage for shipping along theriver, perhapsin theform
of aquay. If the onetaking possession of theriverbank owned land adjacent
to it, he may have planned an irrigation canal. Or perhaps he may have
intended to turn this land to rice planting, at least where the riverbed was
gently sloping. This latter possibility must remain speculative, since |l have
not been ableto find any evidence that thiswas or is done. Presumably, the
government would have been in favor of any commercial or agricultural
development, and the subsequent or consequent increase in taxation.

However, all of thiswould have been all the more the casein the wake of
Xusro I’s tax reform noted above, though we need not assume that the
“now” of our passage refersto those reforms. The question iswhether there
was a change in the wording of the deed was in consonance with
government policy in these respects, and why the redactors would conclude
that this change allowed a Jewish court to remove the interloper. Did this
reflect Sasanian policy, or wasthisarabbinical interpretation or exploitation
of that policy in order to preserve local autonomy in matters of land tenure?
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In the next section we will examine an Iranian parallel to “to the depth of
water of ahorse’sneck” and itslegal consequencesand governmental intent.

We arethefortunate possession of a Sasanian ruling on arelated matter, one
which, in tandem with other Sasanian rulings and talmudic sources, will
shed light on Sasanian agricultural policy, certainly for the latter half of the
Sasanian period and possibly before, and thus also on our talmudic
passage.” In the so-called Sasanian Lawbook, the Madayan i Hazar
Dadistan, the “Book of a Thousand Decisions,” which dates to the early
seventh century as a compilation, but which includes agood deal of earlier
material,”” we have the following decision on the joint construction of a
canal by two partners.

kahas7 mard pad zamig 7 xwés ayab pad zamig t hambaragan kunéd
ka-s gos balay kand ka-s péramon hamag zamig 1 kasan eg-is awésan
ke an zamig xwés nindar dast mizd i an kahas bé pad xunsandih ud

kahas kand(an) né padixsay.”

An irrigation canal that a man makes on his own land or to
hambaragan-land (=land belonging to partners who share in the
profits), which he has dug to the depth (lit., “height™) of “an ear,”
(and) when around it (=this land) there is land belonging to others,
then those people who are the owners of the land inside thefield are
not allowed to dig canalson their own land without the agreement (of
the partners) (without) payment for that canal, and outside the field
they are not allowed to dig another cana except without damaging

™ Beer, p. 69, referred to Bulsara’s edition of the Madayan (The Laws of the Ancient
Persians), and related chapter 22 on canalsto hisexamination of irrigation among the
Jews of Babyloniain a general way, but did not relate Bava Metzia 108ato MHD
85:8-11, as we shall do below.

2 On thispoint seetheintroductionsto the respective editionsreferred toimmediately
below.

3 MHD 85:8-11. Thetext isfound in Perikhanian, pp. 200-202, and Macuch, vol. 11,
pp. 549, 552, and see nn. 1-2 on pp. 555-557.
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the land (of those) to whom the canal belongs.™

Before proceeding, let us consider the chronology. As noted above,
Samuel, in whose name the first part of the talmudic passage examined
aboveistransmitted, lived and worked in thefirst half of the third century.
The appended comment regarding conditions “nowadays the Persians
write...” iscertainly later, most likely redactional. If it isredactional, it may
refer to conditions aslate asthefifth or perhaps even the sixth century. This
brings us down to the time of Farroxmard i Wahraman’s sources for the
Madayan, Xusro’s tax reform. The Madayan itself has been dated fairly
securely to thefirst part of the seventh century, based on the Persian kings
mentioned therein.” However, this section of the Madayan could also relate
to an earlier governmental policy; in general Farroxmard does include
precedents from earlier times. Certainly, the governmental policies of
encouraging agricultural and economic development as manifested in
investment in irrigation, water-supply and urbanization date back to early
Sasanian times and even to Parthian times, as the surveys of Robert McC.
Adams and Robert John Wenke have demonstrated.”

Thus, the second part of our talmudic passage and the Madayan relate
roughly to the same period of time. Moreover, as we shall see below, this
chapter of the Madayan may be as applicable to Babyloniaasto Iran. If so,
the two sources are parallel or overlapping, and may thus supplement each
other. Inthiscasethe Talmud itself attributesthe ruleto the “Persians” who
“write.”” Thus, the Iranian phrase “up to the ears” used in the Madayan
would refer specifically to horses’ ears, and the talmudic phrase “up to the
neck” refers specifically to the top of the neck, that is, to the ears. Each
source provides a piece of information lacking in the other.”’

" Thistrang ation refl ectsthe helpful comments of Prof. Macuch in apleasant meeting
in Ravennaon October 9, 2003. My thanksto her for her help in this matter and many
others; the responsibility for any errors remains mine.

® See Macuch, vol |, pp. 9-10.

"6 See Robert John Wenke, Imperial Investments and Agricultural Developmentsin
Parthian and Sassanian Khuzestan: 150 B.C. to A. D. 640, University of Michigan,
1975, esp. the surveys of Sasanian settlement patterns, pp. 253-270.

" Whether gas balay, which in Pahlavi could as easily be read das balay, “the depth
of ashoulder,” should beread that way | leaveto Iranists, since Christian Bartholomae
traced it back to Avestan; see Altiranisches Worterbuch, Strassbourg, 1904, sec. ed.,
Berlin, p. 486b.
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It may be argued that while there was a need to encourage extension of
the water supply in Iran because of its generally arid climate, this was not
the case in Babylonia. However, as has long been known, the silting up of
the canals “by salts (notably gypsum) carried down the mountains with the
silt made agriculture impossible in certain flooded districtsin the south and
...prompted peasants to move north.” Thissilting up, or sedimentation, was
an ancient problem that needed constant attention, and even that attention
was not always successful. Any responsible central government would
promote conditions that encouraged the maintenance of the irrigation
system, or would do so itself.”® Moreover, ample evidence exists of the
Sasanian government’s investment in canads and dams, and its
encouragement of agriculture in general, and in Babyloniain particular.”
Additional talmudic evidence for this policy will be adduced in section 111
below.

To return to this section of the Madayan: | have deliberately made the
tranglation as literal as possible, in order to point up the difficulties of the
syntax, and make the different decisions of the two editors understandable.
Severa points emerge.

1. hambaragan istaken by Perikhanian to refer to “common (=public)”
land, while Macuch renders it as land of an “Ertragsgesellschaft.” The
distinction is far from trivial, for it relates to the amount of government
involvement in the partners’ project. It also raises the question of whether
the Sasanians recognized a category of land that was not private but which
was not state-owned, but that could be utilized for private profit. Since the
theory which underlay taxation policy wasthat all land belonged to the state,
and the payment of the land tax, tasga, allowed the owner of the land to
have usufruct of it, unless the privilege of exemption was paid for, thisis

® See R. J. Forbes, Studies in Ancient Technology, vol. |1, Leiden: E. J. Brill, 1965,
pp. 18-25, esp. pp. 24-25. The quoteisfrom p. 25. For athorough and comprehensive
review of this problem the numerous publications of Robert McC. Adams should be
consulted, perhaps beginning with his Heartland of Cities.

" See Robert McC. Adams, “Agricultureand Urban Lifein Early Southwestern Iran,”
Science 136, no. 3511, pp. 109-122. In around 240 C.E. Roman prisoners were
employed in building “bridges over the Dez and Karun rivers, aswell as canals and
roads...” (Wenke, p. 254). Aswe shall seein sect. |11, thetalmudic evidence for large
irrigation investment in southern Babyloniatalliesvery well with these effortsbothin
time and place.
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unlikely.®* Macuch’sinterpretation is more to the point: the canal is dug on
either the land of one of the partners or on land owned jointly
(hambaragan). It should be remembered that the chapter title, which appears
immediately before our passage, is. dar 1 hambagih 7 do ud kahas ud
xwastag T pad 2 mardoman, “chapter of partnership of a canal, and/or
property of two men.” Macuch’s interpretation of hambaragan as
partnership land conformsto the use of the term elsewherein the Madayan.

In Perikhanian’s essay “Iranian Society and Law”®" in the Cambridge
History of Iran, she distinguishes among seven types of land ownership, and
none is “public.”® The Madayan is concerned primarily with the private
estates of landowners, and peripherally with the royal estates and religious
endowments, which, however, remain under the control of the endower.®
While the king and roya family owned considerable estate land of their

8 Newman, p. 161.

8 Ehsan Y. Sharter, ed., Cambridge History of Iran, vol. 3 (2), Cambridge: Cambridge
UP, 1983, pp. 627-680. The section on types of property appears on pp. 657-669.

8| briefly considered that the English term might have originated as amistranslation
from the Russian, or a dip of the pen. However, consulting with Mr. Alexander
Ratnovsky of Y eshivaUniversity’sPollack Library, anative-speaker of Russian, itis
clear that this was not the case.

However, it may be that Perikhanian intended to counterpose “public land” with
community land, that is, what used to be called “the commons” in English. Perhaps as
agovernment reaction to the communistic ideology of the Mazdakite “heresy,” after
therevolt was put down, land tenure was privatized to agreater extent than before; see
Patricia Crone, “Kavad’s Heresy and Mazdak’s Revolt,” Iran 19 (1991), pp. 21-42,
and seeliteraturecitedin n. 1, and her own discussion of the “communist” program of
Kavad, Mazdak, or Zaradusht, on pp. 29-30.

Indeed, Cronerefersto asort of “Soviet school” of Pigulevskaja, Klimaand Nomani,
who interpreted the revolt “as aresponseto the break-up of the old communeinwhich
land was held in collective ownership, the break-up being effected by landlords
representing the forces of feudalism; to non-Marxists, “the completelack of evidence
for the existence of such communesin Iran precludes acceptance of the thesis...” (p.
33).

It is interesting, however, to note that Samuel would certainly have preferred to
remove the interloper in the interest of the locals who used the riverbank as common
land.

8 Beer points to an exchange between the late fourth- and early fifth- century
amoraim R. Ashi and Ravinain Bava Metzi®a 110athat there was a category of land
that was exempt from tasga, but the Talmud does not further define it; see Beer, p.
228.
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own, which was provided with its own administration, and whose rentswere
their private property (5stdn),> the king also controlled “state land” and its
rents, that is, the varioustaxes and imposts. Again, it should not beforgotten
that the Sasanian system was basically feudal .*® Stateland was Crown land,
as Maria del. Ellis observed in remarking on Newman’s use of the term
“property of the Crown.”®

Theword hambaragan appears severa timesin the Madayan, and in no
case doesit refer unambiguously to public land. In MHD 19:6, such land is
referred to in the context of determining the exact meaning of various
phrases denoting the transference of the possession of houses and plots of
land—xanag é(w) or zamig © hambaragan zamig T kasan. Perikhanian
renders the latter as “aplot (“land”) joined to the plots of other persons,”®
while Macuch consistently renders hambaragan asanoun, “wenn dasLand
weder Ertragsgesellschaftern noch (anderen) Personen (gehort).”®® The
other attestation in the Madayan 78:12 deals with the ownership of afire-
temple, “which belongsjointly to the persons who drew [the document] up
and in which each one’sshareis set out,” as Perikhanian rendersit.%® Again,
Macuch renders it as a noun—the fire-temple “(ist) den Ertragsteilhabern
(hambaragan) eigen.”® In none of these cases does Perikhanian take the
term as referring to “public land.” While the ownership of temples for
private profit may sound strange to Western ears, many contemporary
paralels can be adduced, even in the West. In any case, it is abundantly
clear, as we shall see, that our passage deals with a large, profit-making
enterprise devoted to providing water to the surrounding fields—even, or
perhaps especially, those belonging to other landowners.

8 See Perikhanian, “Iranian Society and Law,” p. 669.

% For a general view, see Geo Widengren, “Iran, der grosse Gegnher Roms:
Konigsgewalt, Feudalismus, Militarwesen,” in H. Temporini and W. Haase, Aufstieg
und Niedergang der rémischen Welt, 11./9.1, Berlin: Walter de Gruyter, 1976, pp. 219-
306, and see Altheim and Stiehl, Ein asiatischer Staat: Feudalismus unter den
Sasaniden und ihren Nachbarn, Wiesbaden: Liemes Verlag, 1954.

8 Ellis, Agriculture and the State in Ancient Mesopotamia An Introduction to
Problems of Land Tenure, Philadelphia: Occasiona Publications of the Babylonian
Fund, 1, 1976, p. 173, n. 21.

87 perikhanian, pp. 64-65.

8 Macuch, vol. I, p. 159; the trangliteration: zmyk y hmbrk’n’ zmyk y “YS’nis on p.
154.

8 perikhanian, p. 191.

% See Macuch, voal. I, p. 520, and the text on pp. 517-18.
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2. The clause “which all around the land of others” lacks a verb, which
must be supplied. Perikhanian suggests that the one digging the canal “(has
laid it) all around the entire land of other persons,” while Macuch suggests
that “wenn ringsherum alles Land (anderen) Personen (gehort).” In either
case, however, we must determine the position of the canal vis a vis the
fields of the partners and the abutters. We cannot take Perikhanian’s
rendering literally, since the partners would hardly dig a canal along the
entire length of border of their fields, though they might, as did the
inhabitants of Harmah noted above, have dug it loop-fashion around two or
three borders (of arectangular field or fields). The case seemsto involve a
canal that at least for part of its length demarcates the border between the
partners’ field and that of the abutters. The abutters wish to share in the
water by digging another canal that would be fed by the partners’, and it is
for this that they must pay compensation. The exact nature of the
compensation, and the exact location of the canals, depends on our next
guestion regarding the use of the phrases mizd kahas...pad xunsand:h and
mizd 7 an kahas...pad apeziyanih, which we will deal with immediately
below.

Another important implication of Macuch’sinterpretation isthat the law
clearly supported those who initiated acanal on their own land, or land held
jointly—and not, as we have seen in the last section, by outside
“interlopers.” Thismay have been another consequence of the phenomenon
to which Isaiah Gafni has applied the term “Lokalpatriotism,” which,
indeed, isacommon cultural trait that even acentralizing government would
do well to heed.* Indeed, this entire chapter seems to be a result of a
government policy encouraging such local initiative.

3. Macuch repeats the predicate “nicht befugt” (né padixsay) in her
tranglation, even thought it appears only once in the original. By doing so
she emphasizes that two conditions are laid down for extending the canal
into the surrounding field(s): xunsandihs, “satisfaction, agreement,” and
apéziyanih, “compensation,” as well as the drafter’s concern with work
within thefield (nindar dast) and outside the field (béron dast). In thefirst
instance, mizd © an kahas ...pad xunsandih isrequired, whilein the latter, it
ISmizd T an kahas ...pad apéziyanih.

%! Seelsaiah M. Gafni, “Expressionsand Types of ‘Local Patriotism’ among the Jews
of Sasanian Babylonia,” in Shaul Shaked and Amnon Netzer, eds., Irano-Judaica ll:
Sudies Relating to Jewish Contacts with Persian Culture Throughout the Ages,
Jerusalem: Makhon Ben Zvi, 1990, pp. 52-62.
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The question of whose field is the referrent for “inside” and “outside”
must briefly be considered. Both editors agree that the referrent isnot to the
canal builder(s)’ field, but to that of the abutting landowner(s) who wish to
tap into the canal. If they dig “outside” their own field(s), that is, within the
field of the canal builders, compensation for damage caused to thefield(s) of
those canal diggers must be paid. If the partners’ would-be “customers” dig
within their own field(s), the payment is made as a condition of the
agreement of the partners, which must be gained, since they are then being
deprived of some of their water supply. The use of the word apéziyanih
implies that damage has been done to their field(s), while xunsandih,
“agreement,” seemsto refer to the dimunition of the water supply. If thisis
the case, our passage deals with both cases: the partners’ canal is either
located along the border of their field(s) or within its/their own territory.

4. A related question is the nature of the kahas, which since J. P. de
Menasce’s 1966 article on this chapter has generally been understood as
referring to the famous Iranian ganar, the subterranean water tunnels
supplied by ground-water that provide so many Iranian townsand fields.* It
isworthwhile pausing for amoment to review the realia involved.

Qanats draw on ground-water in the alluvia fansin the mountains, and
bring it to settled areas by means of subterranean water tunnelsfar below the
ground. Every 90 ft or so a shaft is dug from the surface to the tunnel to
allow for some light and air to get down to the moles who are digging far
below, and to allow for later inspection of thetunnel.** Thetunnel cangoon

%2 See J. P. de Menasce, “Textes Pehlevis sur les Qanats,” Acta Orientalia 30 (1966),
pp. 167-175. Up till then the word was understood as meaning “canal”; see Antonino
Pagliaro, “Pahlavi Katas ‘Canale’ Gr. KA-4-O-E,” in Rivista degli Sudi Orientali 17
(1938), pp. 72-83. Asde Menasce notes, his attention was drawn to this possibility by
a French engineer, Henri Goblot, on which see the next note.

% For a description of the technology involved, complete with photographs and
diagrams, see Henri Goblot, Les Qanats. Une Technique d’Acquisition de | 'Eau
(Industrie et artisanat 9), Paris. Mouton Editeur, 1969, especially plates 2 and 3 after
p. 48, and Michael E. Bonine, “From Qanat to Kort: Traditional Irrigation
Terminology and Practices in Central Iran,” Iran: Journal of the British Institute of
Persian Sudies 20 (1982), pp. 145-159. Morerecently, Fereydoun Rahimi-Laridjani,
Die Entwicklung der Bewdasserungslandwirtschaft im Iran bis in sasanidisch-
frihislamische Zeit, Wiesbaden: Dr. Ludwig Reichert Verlag, 1988, provides an
exhaustive examination of ganat canal construction during the pre-1slamic period. For
ganat construction during the Parthian and Sasanian periods, see pp. 453-468, but the
interested reader will find awealth of information on agriculture as well throughout
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for many miles, since these ganats begin high in the mountains, and slowly
slope down to the surface. For the convenience of the reader, apicture of a
ganat is reproduced below.**

Llj ][ J[

this work.
% Theillustration istaken from R. J. Forbes, vol. I, p. 157, Fig. 32 (my thanksto Brill

Academic Publishersfor permitting mereproduceit). Cf. also Fig. 2 of Henri Goblot’s
book (see the preceding note).
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Once the ganat reaches the surface, a network of canals and ditches
distributes the water to the town and countryside. Thus, fields are watered
by canals, and not directly by ganars—by definition, since the ganats are
below ground level. In sum, therefore, as important as ganats are, they are
irrelevant to our passage. The partners may or may not be involved in
constructing aganat,; what iscertainisthat they are adding to the network of
irrigation canals which originate either in a ganat—or ariver such as the
Euphrates or Tigris. The law—the law of the Persian Empire—could as
easly have pertained to theriver and canals of M esopotamiaasto the ganats
and canals of the dry Iranian plateau. This rule is concerned not with the
origin of the water, but with its distribution and the extension of the water
supply.

Though Teheran with its large and complex system of ganats is a
relatively young city, having been madethe capital by the Safavidsin 1788,
the technology of ganat construction isfar older, and, indeed, precedes the
Sasanaians by morethan athousand years. Though Sasanian ganats may not
have been so elaborate, the description of Teheran’s ganats will give us
some idea of what constructing ganats entailed.

Undoubtedly the most extraordinary works of ancient man for
collecting ground water are the kanats of the Persians. The kanats
connect the bottom of shafts, conspicuous over al the high central
valleys of Persia, and they are dug by human moles working over
long periods of time.

Thirty-six of thesetunnels supply Teheran (population 275,000) and
the highly cultivated tributary agricultural area. The kanats of this
system are 8 to 16 mileslong and reach a maximum [p. 13] of 500 ft.
below the ground surface. Onetunnel supplying asuburb of Teheran
passes 200 ft. below the city.®

Moreover,

This water was distributed over a coherent net of open ditches. The
houses were connected with the ditches by conduits. Each ganat had

% C. F. Tolman, Ground Water, New York: McGraw Hill, 1937, pp. 12-13, and
quoting M. A. Buitler, “Irrigationin Persiaby Kanats,” Civil Eng., vol. 3, no. 2, pp. 69-
73, February, 1933.
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its own supply district, over which the water was distributed in a
certain rotation. This distribution was connected to the social
structure of the city. The upper classes resided in the north of
Teheran near the openings of the ganats, whereas the poorer
inhabitants tended to congregate more and morein the southern part
of the city, where the water pollution continued to rise asthe quantity
supplied continued to fall. The distribution of the population shows
the pattern of theillness caused by water pollution.*®

Asnoted, these subterranean tunnels originated in the alluvial fans of the
mountains, milesaway. They tap into the groundwater of the mountains, and
bring it to where it is wanted. The subterranean tunnels not only serve as
conduits, but also limit lossdueto evaporation. In the end, though, the water
hasto be brought to the surface to be of use. The ganats themselves can be
hundreds of feet beneath the surface; whatever the exact length of gas balay,
itisavery small fraction of the depth of the shaftsthat were dug every 90 ft.
or so, as noted above.

Thus, Macuch rightly notesthat “es scheint allerdingsfraglich zu sein, ob
damit tatsdchlich der unterirdische Kanal, der qanat, gemeint sein soll, der
weit unter die Erde reicht, nicht nur bis zur ‘Hohe des Ohrs’ (oder ist mit
dieser Bezeichnung die ganats-Mindung gemeint?)”®” Whatever the source
of the water, our passage deals with the digging of a canal, not a qanat; the
cana may issue from the mouth of a ganat, ariver, or another canal. The
scale of the enterprise is different, although, as we shall see below, our
partners are not involved in such alimited enterprise as digging awell.

This brings us back to the question of the legal force of “up to the ears.”
What purposeis served by having dug down to that point? Apparently, if the
partners have not yet dug that far, they cannot demand compensation or
satisfaction. But that cannot be all, since if they are digging within their
fields, why should the abutters be permitted to dig acanal that would haveto
traverse the partners’ land in order to hook up with their (the partners’)
canal?

Let us for the moment examine the easier case, where the partners dig

% Cornel Braun, Teheran, Marrakesch und Madrid: I'hre Wasser ver sorgung mit Hilfe
von Qanaten, Eine stadtgeographische Konver genz auf kulturhistorischer Grundlage
(Bonner Geographische Abhandlungen 52), Bonn: Ferd. DuemmlersVerlag, 1974, p.
113.

¥ Macuch, vol. |, p. 556.
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along the borders of their own field and those of the abutter(s)’. Evenif they
digtotally within their own property, they will be undermining the abutter’s
field(s) aong the borders, and thus causing damage to the abutters’ fields.
Why isthis permitted?

Clearly, it is permitted because the partners, by digging anew canal, are
providing a public service that the government would otherwise have to
finance. But the digging must be useful to be authorized, and so the
minimum of gos balay was set. Oncethey dig to the depth of “ears’ height,”
they gain a sort of right of eminent domain, and gain the advantage over
their neighbors’ rights not to havetheir fields undermined at the border. But
that is not sufficient to allow the abutter(s) to draw off another canal from
the partners’ canal; they must pay for that privilege, and the water. By
opening the canal, the partners have the right to both sides of it, that is,
including the side that directly touches the abutter’s fields.

In the talmudic case with which we opened our analysis, after the time
that “the Persians write,” the riverbank and part of the riverbed to the depth
of a“horse’s neck” belongs to the abutter. Below that depth, the riverbed
belongsto the owner of theriver, which presumably belongsto theking, that
is, the government. Here, once the partners dig to below the depth of an
“ear,” the canal is theirs by right of opening the canal. They become, as it
were, the possessors of what might in other systems be public property, a
canal.

This would explain the fact that Madayan employs the measure of gos
balay to reward the active opening of acanal, whilethe Babylonian Talmud
refers to something that at first glance appears more passive: the extension
of the riverbank owner’s rights into the riverbed to a depth of gos balay,
even without much effort on his part. The verb Samuel employs, ahazq,
“took possession,” refersto asymbolic act that represents the new owner’s
rightsto make changesin the property so acquired. Theclassicillustration of
hazagah is given by Rashi asfollows. 1R *7%ak w7 W XN 702 o0 - 7pIa
XI7W 22 79 X 2w “He hoesinit abit, or treads on its boundary or locks or
makes a breach of any amount.”*® By this act, he demonstrates hisrightsto
the property and thus to make improvements on it.*® In our case, by hoeing

% Rashi, Qiddushin 263, s.v. ba-hazagah.

% Thissymbolic act of acquisition seemsto have gone back to Neo-Babylonian times;
see CAD R, p. 150 s.v. rapaqu, sub a, and in particular the citation from PBS 8/2
246:10: eglam kima eglimikkal irappiq, “hewill hoe and have usufruct of thefield as
(hewould of any) field,” and see JESHO 10, p. 187. The Akkadian could betrandated
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ontheriverbank he gainstherightsto theriverbed to the depth of gos balay,
but not more. If Samuel’s case occurred on a canal issuing from Nehar
Malka, rather than the Euphrates, the slope would not be as gentle, and canal
bank owner’s rights to the canal would be correspondingly curtailed;
however, as noted above, since deposition below the confluence of the
Euphratesand Nehar Malka cana would have been correspondingly greater,
such gentle slopes and point barswould have been built up just south of this
point. Inall probability, then, thisincident occurred just south of Nehardea,
along the Euphrates, and across from Nehar Malka.

Who then owned the canal of whose edge the “impudent one” had taken
possession? Inthiscase, it would have been the partners. If so, the shoeison
the other foot; the riverbank/canal edge owner could not make use of the
canal’s waters without paying the partners. He is thus “removed”—in
Samuel’s word—from the riverbank/canal edge of which he had taken
possession. Once the canal is more than a gos balay deep, it cannot be
automatically exploited by the abutter. Thisimplies that before that point,
where the canal is shallower, it could. In our case, the partners would not
have had the right of compensation, and the abutter could draw from the
canal. The Bavli represents the view of the abutter, as it were, and the
Madayan that of the diggers, or the interloper(s).

How then is the abutter removed? It would seem that ariverbank owner
had the responsibility, under Persian law, of improving his riveredge
property; this would justify his having taken possession of what had been
common land. If he did not, apparently he could be removed, as Rabbenu
Tam suggested. The redactional comment thus means:. the onus is now on

into Babylonian Aramaic without further ado: xnm9 72 P90, Seea so Ellis, Agriculture
and the Satein Ancient Mesopotamia, p. 17: “Theactua processof [field] assignment
included the driving of a peg (sikkatum mahasu) in to the field; the peg was to be
shown to the assignees. The person in charge of this activity, which served to locate
thefield, and to symbolizethetransfer of the rightsto the produce of thefield, wasthe
sassuku (SAG.DU). He operated with a measuring rope, as/u... Thereis some question
whether the assignment was valid unless it had been made in the beneficiary’s
presence.” This of course refers to the assignment of state land to artisans and
workers, but the ceremony, carried out by the new owner, could presumably have been
carried out by him when state lands and state service were not at issue. See CAD S, p.
248 s.v. sikkatu A, sub 1c, and the citations cited there (esp. MDP 28: “he will....the
pegs (?) of the field and cultivate the field”), with the exception of the last. The peg
was not aboundary marker, as CAD hasit (though with aquestion mark), but ameans
of symbolic acquisition.
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him and if he does not improve the waterfront property, either by building a
guay, or planting ataxable crop on it, he can be removed by his neighbors,
and the riverbank revertsto its previous common use, for boat haulers and
the like.

As noted above, the Iranian gos balay, “the height of an ear” and the
talmudic report of the Persians who write “ad melo’ tzavarei susya maya,
“tothedepth (lit., “fullness”) of ahorse’sneck (in) water” are equivalent. A
horse’s ears are situated on top of his neck; thus the talmudic reference
viewed in conjunction with the Iranian source informs us that the ear in
guestion isahorse’sear, and the length of the measure has accordingly to be
adjusted, depending on the height of Sasanian horses. From horse burials,
archaeol ogists have reported that the Sarmatian breed, reported on by Strabo
and apparently used by the Romans and Parthians, could reach a height of
15 hands (152 cm) and more, and Ann Hyland, an experienced horse breeder
and trainer, in her book on the horse in the Roman world reports that a
“robust” horse would reach that height, which was “the approximate
maximum height of most Roman horses.” Parthian horses were somewhat
taller, growing to 16 hands (163 cm).'® One would suppose that Sasanian

100 A nn Hyland, Equus: The Horsein the Roman World, New Haven: Y ale University
Press, 1990, p. 10. Her discussion of horse burials appears on pp. 22-23, and istaken
from S. |. Rudenko, The Frozen Tombsof Sberia, J. M. Dent, 1970and T. Sulimirski,
The Sarmatians, London: Thames & Hudson, 1970. She then adds the following:
Strabo comments on the Parthian horses as being the largest [Strabo, Geog.
7.4.8--Y .E.]. Wedo not know the exact height of Parthian horsesbut from the bone
evidenceinthe early Pazyryk burials, where some Sarmatian horseswerein excess
of 15 hands (152 cm), the Parthian horses must have been between 15 and 16 hands
(152-163 cm) in order to be described as ‘large’. They may have grown eventaller
due to the good grazing on th Median plains. A 14 to 14.2 hand (142-147 cm)
animal would seem small to Strabo in comparison, particularly if hewasin lean
condition from foraging for himself while constantly on the move--a 14 hand
animal in heavy flesh from good stable care and high feeding will seem largein
comparison with the same sized but lean animal of nomadic peoples. A certain size
would have been required to carry therider plusthetypical Sarmatian war gear of
body armour, plusits own protective trappingsfor which we have pictorial though
somewhat exaggerated proof in Trgjan’s column. Since Tacitus tells us that the
protective body armor worn by Sarmatians was restricted to the chieftains and
nobles (Hist. 1.79), and presumably their horses, we can assume that their horses
would need to be bigger than those carrying unarmored warriors. Thiswould tiein
with thetwo sizes of animal found in the Pazyryk burials, and also givesahint that
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horses were not that different from Parthian ones, but there is no reason to
think that gos balay referred to the tallest military horses; an estimated
height of four feet, or slightly more, should suffice for legal purposes.

The Babylonian Talmud ascribes this to the “Persians who [now]
write”—either in their deeds, and/or, in their law books. The former is of
course more likely. Though the Babylonian Tamud is shot through with
Persian loanwords, and Rosenthal and Shaked have between them
demonstrated that such prominent second-century authorities as Rav and
Samuel, and also R. Kahana, spoke Middle Persian, to the extent of
exchanging visual punsin that language, | am not about to suggest that they
could read Pahlavi.’® In any case, it is reasonably certain that the two
sources refer to the same measure. Thus, gos balay, “the depth of an ear”
would refer to a “horse’s ear.” The owner of the Babylonian riverbank
would gain possession of aconsiderable extent of riverbed, depending onits
slope.

Once again we must consider the question of theinterloper’sintentionsas
well as the Persian authorities’ policy regarding economic exploitation of
the riverbed. Adams suggests that rice became a commercial crop is

the Persian habit of the best stock going to the nobility carried through to the

Sarmatians.
In an earlier book on the ancient Greek horse John Kinloch Anderson reports that
Persian horses of the Greek erawere known as more powerful than the Greek horses,
but somewhat smaller; see J. K. Anderson, Ancient Greek Horsemanship, Berkeley:
University of CaliforniaPress, 1961, p. 46, but thiswork was done before the reports
of the Siberian burials were published, and deals with Achaemidean horses in any
case.
Valentin Horn, Das Pferd im Alten Orient: Das Streitwagenpferd der Frihzeit in
seiner Umwelt, im Training und im Vergleich zum neuzeitlichen Distanz-, Reit- und
Fahrpferd, Hildesheim: Olms Presse, 1995, pp. 21-21, gives similar figuresfor finds
published in thelate eighties and early ninetiesin northern Kazakastan, at least for the
largest fifth of some a sampling of 10,000 bones out of a find of 133,000. Though
these finds long antedate our period, the near identity of the horses’ heights gives us
reason to suppose that Hylan’s figures are correct for our period.
191 \while knowledge of the language was probably common, thereis little reason to
supposethat the rabbiswould have bothered with the script; on the pervasive orality of
rabbinic Jewish culture, see my “Orality and the Redaction of the Babylonian
Talmud,” Oral Tradition 14/1 (1999), pp. 52-99, and see bGit 19b, from which it is
clear that R. Papa, while understanding a Persian document read to him, could not read
it for himself.
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Sasanian times; one wonders whether, indeed, rice cultivation could have
been possible for some part of these submerged lands. However, such
cultivation over the riverbank, rather than in paddies, would seem to be a
hazardous enterprise. As we shall see, however, rice was one of the crops
that was taxed, which suggestsit was valuable, and avaluable crop will be
planted as much as possible.

Thus, if, as was the case after Xusro’s reform, the land was taxed
according to its productivity, we must wonder whether the point of the
whole exercise was to increase tax collections, since what could this
submerged land produce? According to Tabari, a land survey for tax
purposeswas ordered at the end of hisreign by Kavad | (presumably during
his second term of kingship, 499-531) and concluded under Xusro I. Asa
consequence of that survey, a registry of date palms and olive trees was
made, with date palmstrees classified as either “Persian” or ““non-Persian.”
Grovesof four Persian palmsweretaxed at the samerate as six non-Persian,
and isolated paimswere not taxed at all. Likewise, only wheat, barley, rice,
grapes, alfafa, date pams and olive trees were taxed; other crops were
not. % Could thisland have been utilized for rice cultivation?*® Thoughrice
iIsasummer crop, and thusthe riverbed at Gurmat Beni Said in the summer
is nearly vertical, elsewhere such cultivation may have been possible,
especially at Gurmat Umm Nakhlah, wherethere seemsto have been asmall
parallel watercourse, somewhat like a paddy, in January 1927.*%*

The essential point of the reform was to alow a stable and steady
collection of taxes; assessment was according to productivity rather than
actual produce. As Joseph Wiesehtfer pointsout, “it istruethat the owner of
the land now boretherisk of fluctuating harvests[and not the government],
but for the ripe standing corn to be left to wither until the arrival of the tax

102«A|| other crop yields... wereleft tax-free, so that people might be well nourished”
(Wieshofer, p. 190). Whether pre-reform policy was so “liberal” is not known, of
course.

103 See Beer, pp. 24-25, n. 18, and theliterature cited there, and see Rahimi-Laridjani,
p. 126 and the literature cited there, and, in particular, author’sjustified astonishment
that A. M. Watson (in his Agricultural Innovation in the Early Islamic World: The
Diffusion of Cropsand Farming Techniques, Cambridge, Cambridge UP, 1983, p. 15,
n. 11) downplays the expansion of rice cultivation in Sasanian times. Rice is still
cultivated in Irag; see S. Horowitz, Ha-hagla’ut ba-Mizrah ha-‘Aravi, Tel Aviv:
Hakibbutz Hameuchad, 1966, p. 65.

10% See also Beer, p. 82.
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assessor had been no less an evil previously.”® Moreover, in thisway the
government had revenue on hand to deal with crises before they erupted,
rather than having to levy a tax only after the need for money arose.’®
However, both pre- and post-reform tax policy seem to have been based in
one way or another on the productivity of the land taxed; there was no point
in taxing land that was not productive.

Again, there were two types of land taxeslevied in Sasanian Babylonia,
the tagsa and the manta de-malka. The former was levied pars quanta, the
|atter, pars quota.’®” There was no point in taxing unproductive land or for
the interloper to take possession of land, half or more of which was
submerged and the rest of dubious value. Even land that was exempt from
tagsa was nevertheless liable to manta de-malka!

Likewise, if the height of a Sasanian horse’s neck runs to around four
feet, asnoted above, thisis much deeper than the ordinary irrigation channel
or ditch in Babylonia, which seemsto have run to about ten handbreadths or
less, something less than four feet deep.’® The land allotted within the

195 Wieshofer, p. 191. See p. 190, for al-Tabari’s report, and pp. 190-191 for a
summary of the Sasanian tax policy; likewise, Franz Altheim, Utopie und Wirtschaft:
Eine geschichtlicher Betrachtung, Frankfurt am Main: Vittorio Klostermann, 1957,
pp. 88-95 for a clear exposition of the political dimensions of the new policy.

106 A ccording to al-Tabari, thiswas X usro’sexplicitly expressed aim; see Wiesehéfer,
p. 190, Altheim, Utopie, p. 89.

197 1 addition to Altheim and Stiehl’s discussions referred to above, see the brief
discussionin Arthur Christensen, L ’Iran sous|les Sassanides? (1944), repr. Osnabriick:
Otto Zeller, 1971, pp. 122-126 and Newman’s much fuller chapters on taxation, pp.
161-186. Compare Beer, pp. 227-231, which is based primarily on I. Hahn,
“Sasanidische und spétrémische Besteuerung,” Acta Antiqua 7 (1959), pp. 149-160,
and “Theodoretus Cyrus und die frihbyzantinische Besteurung,” Acta Antiqua 10
(1962), pp. 124-130.

108 See Bava Qamma 50b. Among the measures of depth known from Pahlavi
literature, it should be noted that the epitomy of the lost Sakatom Nask of the Avesta
giveninthePahlavi Denkard V111 employsfinger’s-breadths (angust), “the middle of
the (fore-)leg” (ta mayan 1 padistan), and “down to the knee” (ta sniig); see D. N.
MacKenzie, “Finding’sKeeping,” in Ph. Gignoux and A. Tafazzoli, Memorial Jean de
Menasce, Louvain: Imprimerie Orientaliste, 1974, pp. 273-280, esp. p. 278. Perhaps
more pertinent, the text continues with measures for goods found under water, with
measures such as mid-thigh, crotch deep, navel or mouth deep (MacKenzie, pp. 278-
279). Since gos balay is originally Avestan, the measures of depth given in the
Denkard presumably belong to the samelayer of thelanguage. In the absence of other
data, these presumably refer to human and not equine dimensions; but theinclusion of
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riverbed was thus quite a bit deeper, and this allows for Rashi’s
interpretation of theriver of ragta de-nahara asreferring to river-going craft
with cargos. It also indicates that the canal opened by the partners was not
small—not less than an anigra, and perhaps as much as amajor canal such
as Nehar Maka, amajor project indeed, and one that would seem to have
been dug as an entrepreneurial enterprise intended not only to irrigate the
partners’ field(s) but also to provide water to surrounding fields—at aprice.
Or, perhaps, taking possession of the underwater property wasin preparation
for building a quay for wharfage.

This would also account for the use of a measure of depth that would
yield variable amounts of riverbed, depending on slope and flood. First of
all, the Sasanians could hardly avoid using such ameasure, sincethey could
not calcul ate height above sealevel asamore uniform measure.'® But the
conseguences were uniform even if the measure was not. Once the builder
built his quay or dug his canal to the point of gos balay at the time of the
construction, the canal or quay was hisfor commercia exploitation, and, of
course, for taxation purposes as well.

Other provisions of thischapter indicatethat commercial exploitation was
indeed most likely the intent. Moreover, it would seem that the
government’s policy was to encourage endeavors of this sort. Of course,
Zoroastrianism encourages economic endeavors, and agricultural activities
in particular.*'® But it was a so good economic, political and social policy,
especially for agovernment continually involved in wars and strapped for
cash. As we shall see below in section I, early “oriental despotisms” all
over the world arose to manage irrigation systems.

Again, as we shall see, some of the provisions that we shall examine
reflect a government’s attempt to come to terms with certain deeply-held
attitudesfor which we have ample evidencein the Babylonian Talmud. Here
isthe next section (MHD 85:11-86:2).

an r aban widarag, “at aford,” which may be equivalent to gos balay, requiresfurther
investigation.

1% Or, as lonides reports, the “G.T.S.,” the “Great Trigonometric Survey,” which
relates water gauges to the sealevel at Fao; see lonides, p. 14.

119 See the sel ection of textsin Beer, pp. 49-52, and see O. Klima, Mazdak: Geschichte
eine sozialen Bewegung im Sassanidischen Persien, Prague: Ceskoslovenske
Akademie Ved, 1957, p. 28, and M.N. Dhalla, Zoroastrian Civilization from the
Earliest Timesto the Downfall of the Last Zoroastrian Empire, 651 A.D., New Y ork:
Oxford UP, 1922, pp. 140f., 177f.
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kahas pad 2 mard kand ta@ spurr bawed hame ka ewak kanéd an 1 did
né padixsay bé ka kaned ayab abzan bahr i xwes abar oy 1 did bé
hiléd.

Two men dig a canal; until the completion, whenever one digs, the
other isnot authorized (to refrain from) digging, otherwise heyields
his own share (of the income) to the other.

kahas-e(w) 2 mard pad agenén kanénd ud bé rayenend ud ewak
pahikaréd kit ab abzayém. bud ké guft kii an 7 did né padixsay bé ka
pad abziidan andar éstéd ayab abzon pad xwesih abar oy 1 did bé
hiléd.

The canal of two men, dug jointly and operated, and one begins a
quarrel that water should beincreased. Thereishewho says, “L et us
increase the water.” There is one (jurisconsult) who says that the
other (partner) is (required) to continue to increase, otherwise he
yields his own share (of the income) to the other.

gyag-é nibist kit kahas-é(w) 2 mard pad agenén rayanid ésted ud
ewak né mad éstéd ud an i did jud az agahih i oy i né mad ésted ab
abzayid [padixsay ka] hame abzayid ud ta uzénag abaz dad abzon
bahr 1 6y i ne mad estéd pad grab dastan padixsay.

It iswritten in one place: the canal is operated by two men, and one
does not appear (lit., “come”) and the other increases (lit., “adds”) the
water without the knowledge of the one who did not appear. He is
aways (hame) (authorized) to increase (the water) until his
expenditureisrepaid. He is authorized to keep as security the share
of the profits of the one who did not appear.

From the foregoing, and much else in the Madayan, it would seem that
Sasanian feudalism was, as to be expected, capitalistic in nature; family-
based estates established and ran enterprises that in other systems of
government would be done by the government. The canal is operated as a
profit-making enterprise, and the partner who wishesto increase the supply
of water has the law on his side; it is government policy to encourage the
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construction of irrigation systems under private control, and to encourage
those private entrepreneurs who wish to increase their profits by increasing
the water supply.

However, if the partnerswere not necessarily involvedinthe construction
of ganats, the question arises as to how they would “increase the water.”
Thetruthis, the same question arises even assuming they had constructed a
ganat. Oncethe ganat isin place, it supplies water at whatever rate natural
conditionsallow; short of constructing another one, they cannot increase that
supply. In this, as in basin irrigation systems, such as that of
Mesopotamia, "™ water is stored and released by means of dams and
reservoirs in any case. Perikhanian, in glossing the word “increase,”
suggests two alternatives. increase “in level, or, in the number of timesthe
water is turned on.” The latter conforms exactly to the reports of water
distribution that the Babylonian Talmud provides, where the canadl is
dammed in order to water the fields downstream.™? Robert Adams notes
that “thereisevery reason to believe that there wereweirs, sluice gates[and
other control works as well].”*** However, these were almost certainly the
result of government, and not private, investment.

The Iranian jurisconsults were well aware, as the Babylonian (Jewish?)
saying has it, that “the pot of partners is neither hot nor cold”***—that
partnerships tend to compromise and end up “neither here nor there.”
Indeed, in one of its uses in the Babylonian Talmud (Eruvin 3a), it is
employed by Rava of Farsaug,'™® an early fifth- century authority, to
distinguish between private and public needs. The latter tend to be
neglected, in his opinion.™*

11 See R. J. Forbes, vol. 11, sec. ed., Leiden: E. J. Brill, 1965, pp. 2-4.

112 See Gittin 60b and Bava Metzi®a 103a, and Newman, pp. 85-86.

113 Heartland of Cities, p. 213.

114 See Eruvin 3b and Bava Batra 24b.

15 A district near Baghdad; see Obermeyer, p. 269.

118 Unfortunately, this proverb is embedded in a discussion that has been transmitted
in two opposing versions. The discussion earlier quotes this same authority to the
opposite effect, and without the proverb.

The issue concerns a decision reported in the name of the third-generation amora,
Rabbah (early fourth century) regarding two ritual constructions--asukkah (aritual hut
used during the festival of Tabernacles) and a qorah (abeam used to permit carrying
within the entrance to acourtyard on the Sabbath), both of which must ab initio be not
higher than twenty cubits. Rabbah’s decision concerns the question of what to do
when these constructions exceeds this height limit in part--the temporary roof of the
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These are not the only cases in which the developer of water resources
had the upper hand. In MHD 106:12-107:2, we have the following three
cases.

ud ant kiz ka pad ab i xwes abar zamig 1 kasan asyab kunéd ud mord
nisanéd ab appar né baweéd.

And aso another [thing]: If he has built a mill and planted a
myrtle (?9)**” on his own water and land of others, the water shall not
be taken away from him.

abag ani guft kii ka pad hamdadestanih oy ke kahas xwés pad ab 7 az
an kahas asyab kunéd ud dar ud draxt nisaned ég-is pad abwarih
appar be manéd an ke kahas xwes an ab an 1 pad asyab andar
abayéd abaz kard né ud an 1 pad dar ud draxt ud abwarih andar
abayéd az kard padixsay.

first and the beam of the second are both above and below thisheight. One version of
Rabbah’s decision is in the first case the sukkah is invalid, while the beam is valid,
whilethereverseisreported in the name of the third- and fourth-generation authority,
R. Addab. Mattanah. According to the anonymous, presumably redactional, analysis
of thefirst version, the difference between thetwo inheresin thefact that the sukkahis
apersonal, and not acommunity, responsibility; in thelatter case, someonewill notice
the defect and notify others, and it will therefore be repaired. The validity of the
individually owned sukkah depends on the owner noticing the defect--no oneislikely
to noticeit and call his attention to it.

In the discussion of R. Adda b. Mattanah’s version, Rava of Farsaug suggests the
reverse: the publicly erected beam will not be repaired, because each inhabitant relies
on the others, and no one person is directly responsible, while in the case of the
individually owned sukkah, the owner isresponsible. In support of thisposition Rava
of Farsaug is reported as having quoted this proverb.

Itisclear that Rava of Farsaug could not have held both views at the same time, but
for our purposestheimportant point isthat the proverb isquoted only in support of the
second version, and thusislikely to reflect public sentiment in either late fourth- and
fifth-century Babylonia, if the use of the proverb by Rava of Farsaug is authentic, or
that of the late fifth or sixth century if it is redactional. In either case, it may well
reflect public sentiment at the time of Farroxmard’s sources, or even of hisown time.
117 50 Macuch following Pagliaro; see her n. 12 on p. 656. Perikhanian suggests, also
with a question-mark: “and established adam (?).”
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It isalso said that if he builds a mill with the consent of the person
owning the canal, and with the water of the canal buildsamill,**® or
plants a grove or trees, or [a grove or trees| on a watercourse are
willed to him, then the person who owns the canal is not authorized
to withhold the water indispensable for the watercourse, but he is
authorized to withhold [the water] needed for the grove and the
trees.*°

_____

appar né baweéd ud ka rah 1 kasan xwés pad ab kasan giréd eg-is rah
appar bawéd.

And with this teaching it is said that if he takes their road™ for his
own water [course], then he does not |ose [possession of] the water.
But if he makes his own road for their water, then he loses
[possession of] the road.***

Why he should lose the rights to his own water in the second case is
obscure. It ispresumably for thisreason that Macuch rendersthe passage as
follows:

Und zusammen mit jenem (Satz), der gelehrt worden ist: Wenn
jemand den (Wasser)weg Dritter fUr die (Leitung) des eigenen
Wasser s verwendet, dann geht ihm das Wasser nicht verloren. Und
wenn er den Weg, der anderen eigen (ist), fur (die Leitung) des

18 perikhanian: “or (if) he detains (water) for an aqueduct (?).”

119 perikhanian’s rendering (p. 239) differsin several respects, but for our purposes,
the two renderings make the same point, as will become clear. Perikhanian has:
Itisalso said, that if he builds a mill on the water of a canal with the consent of the
person owning the canal, and he aso plants trees, or (if) he detains (water) for an
aqueduct (?); the person who ownsthe canal is not entitled to withhold (“retain, take
away”) the water indispensable for the mill, but heis entitled to withhold (the water)
needed for the trees and the aqueduct (?).

120 perikhanian takes rah 7 kasan as “road of them,” and interprets the entire clause
(rah 7 kasan pad ab i xwés kuned) as“if helaysapeople’sroad (=apublic road--A.P.)
over his own watercourse,” while Macuch takesit as referring to “Wenn jemand den
(Wasser)weg Dritter fur die (Leitung) des eigenen Wasser s verwendet.” Once again,
however, Perikhanian’s “public” is not really present in the text.

121 See Perikhanian, p. 238-239, Macuch, vol. |, pp. 642, 649, and p. 656, nn. 12-13.
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Wasser s von Dritten verwendet, dann geht ihm (die Benutzung) des
(Wasser)wegs verloren.

Unfortunately, however, while this interpretation is more legally
compelling, it involves an inconsistent use of the terms referring to the
various parties. kasan, “they,” istaken as “Dritter” but also “anderen,” and
xweés is taken to refer to both the “jemand” and “anderen.” Again, why
should the watercourse (“Wasserweg”) be referred to as rah and ab in the
same passage? While each refers to a different watercourse and a different
owner, such nicety of distinction is contradicted by the inconsistent use of
kasan and xwés. Moreover, the same nuance could have been expressed by
the contrasting use of ab 7 kasan and ab 1 xwes, not to mention employing
kahas.

Rather, as Prof. Macuch explained to me, the three terms refer to three
aspects of the water supplied by the irrigation system. The word kahas of
course refersto the channel of the canal, ab, asto be expected, refersto the
water supplied by the canal, and rah refers to the branch of the cana
bringing water to the field, and thus presumably equivalent to the
Babylonian Aramaic amah, discussed above.

It isclear that this section deals with roads or watercourses that provide
some public benefit. And so, once again, public policy requiresthat aprivate
individual filling a public need with his own property, in this case a mill,
trees or aroad, may not be hindered. The point of the last case, however,
seems to deal with a kindred case. It specifies that one who gives up his
rightsto part of hiswater may do so in favor of another person. Thereisa
public policy aspect to this, inasmuch as he is thereby increasing the
distribution of the water supply.

It isinteresting to note that Rava, the great mid-fourth century authority
of Mahoza, directly acrosstheriver from Ctesiphon, the Persian capital, also
gave the more active partner the greater rights.
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Ravaalso said: If two men accept an ‘isga™?? and make a profit, and one
says to the other: “Come, let us divide now” [before the time for winding
up]: then if the other objects [saying]: “Let us earn more profits,” he can
legally restrain him [from closing the transaction]. [For] if heclaims, “Give
me half the profits,” he can reply, “The profit ismortgaged for the principal
[in casethere are subsequent loses). If he proposes, “Give me half the profits
and half of the principal,” he can answer, “[The parts of the] ‘isga are
interdependent.” If he proposes, “Let us divide the profit and the principal
and should you incur aloss | will bear it with you, he can answer, “No. The
luck of two is better than that of one.”'?®

This brings usto a political-historical question. The case law on canals
preserved in Madayan indicates that at least some canals in the Sasanian
Empire were dug by private initiative, and the individuals or estates
concerned were rewarded for their efforts by having a legally protected
share in the profits. It has been a given for a generation, ever since the
publication of Karl Wittfogel’s Oriental Despotism,*** that the primary
factor in therise of such despotisms was the need to maintain the irrigation
system in the great river valleys of the world. Sasanian taxes, like those of
the Romans, were high enough to induce peasants to flee their lands, or at
least to consider that option. Why then did they not receive their quid pro
guo in government activity in this extending the irrigation system?

The question can be sharpened. As described above, the financial and
bureaucratic basis of the Sasanian state underwent a total overhaul and
renewal under Xusro | after the disarray caused by the Mazdakite revolution.
Among other accomplishments, Xusro restored, and to a large measure
reconstituted the aristocracy, which had been decimated during the
revolution, and centralized the administration to agreater extent than it had

122¢sna (lit., “occupation’, ‘business’, ‘merchandise’) as a business arrangement by
which one invests money with atrader, who trades with it on the joint behalf of both
partners. To avoid the prohibition of usury, theinvestor took agreater ahare of therisk
than of the profit, e.g., he received either half of the profit but bore two-thirds of the
loss, or athird of the profit but bore half of the loss (see Bava M etzi®a 69a).

123 Bava Metzia 105a.

124 K arl August Wittfogel, Oriental Despotism: A Compar ative Study of Total Power,
New Haven: Yale UP, 1957.
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ever been before. In this, the previous weakening of the aristocracy would
have been a boon to the monarchy. Two aspects of Xusro’s administrative
reform are recorded in the Madaydn.'® Farroxmard isvague on his sources
in this chapter, which may mean that they were old—most of his named
sources seem to date from the second half of the Sasanian era. These
provisions may thus date from before Xusro’s reforms. Nevertheless, the
rules regarding canals continued in force, since Farroxmard gave them a
place in his compilation, without stipulating, as he does elsewhere, that the
rules had changed.'?®

Unfortunately, much of what we know of these matters cometo usfrom
the Arab historians, especially al-Tabari, and littleisknown of these matters
before Xusro; talmudic reports are a major source for this period. It seems
that despite the early Sasanians insistence on centralization vis a vis the
more easy-going Arsacid policy, much more remained to be done in this
line. According to Altheim and Stiehl, Ardahshir | considered only the
receipts on royal estates as state income, and allowed his vassals to retain
their ownincome, more or less; it isonly with Xusro that tax-receipts were
all funneled to the central government.**’ What we areto make of Neusner’s

122 MHD 78:2-11; see Perikhanian, pp. 190-191, and Macuch, vol. |1, pp. 516, 520.
and MHD 93:4-9, Perikhanian, pp. 214-215, and Macuch, vol. |1, pp. 593, 597. For the
increasing centralization, see V. G. Lukonin, “Political, Social and Administrative
Institutions, Taxes and Trade,” in Cambridge History of Iran 3(2), pp. 681-746, esp.
pp. 729-732; the process was completed only with thereformsof Xusro|. Seealsothe
summary of Sasanian traderelationsby Richard Fryein EncyclopedialranicaVl, s.v.
Commerce, The Sasanian Period, pp. 62-64. Frye’s summary on p. 62b isasaccurate
asitissuccinct:

From the Syriac law books and the Pahlavi Madayan © hazar dadestan it can be
inferred that under the Sasanians trade was largely in the hands of associations,
companies, or families of merchants and that the laws and regulations governing
the purchase and sale of products were complex and sophisticated....Common
possession of goods, land, and houses seems to have been more prevalent than
singleownership. In Middle Persian theterm hambayih “partnership” referred not
only to trade relations but also to other partnerships, as for constructing irrigation
canals and the like.

126 See MHD 1:2-4, regarding the change in the determination of the offspring of a
mixed slave-non-dave marriage during the reign of one of the Bahrams.

127 For a general view, see Geo Widengren, “Iran, der grosse Gegner Roms:
Konigsgewalt, Feudalismus, Militdrwesen,” in H. Temporini and W. Haase, Aufstieg
und Niedergang der rémischen Welt, 11./9.1, pp. 219-306, esp. pp. 249-251, 261-263,
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explanation of Samuel’s case—that the ability of an interloper to gain
possession of riverbank land hitherto held in common by paying thetaxeson
itisthusunclear. But that land may have been part of theroyal demesnefor
al we know, or the taxes may have gone to alocal grandee in Samuel’s
time.

We must remember that nearly all the talmudic reports—and there are a
fair number of reports and discussions of taxation, all of which point to the
severity and burden of Sasanian taxation, date from before Xusro’sreforms.
Xusro may have reformed the tax system, but he presumably built on long-
established foundations.

Thereisanother possibility. Despite Xusro’s reforms, the Sasanian state
remained chronically short of cash to carry on the aimost continous wars
that marked its last two centuries. Most peace-treaties with Rome were
accompanied by cash payments by the Romans. The Persian government
may simply have been financially unable to extend the irrigation system.

It should also be remembered that Sasanian Iran was aways, but
especially after Xusro, a centralized feudal society, with the aristocracy,
downtothevillagelevel (the dehkans) holding their lands, at |east in theory,
by the grace of the king of kings. That this system broke down fromtimeto
time, with the nobles seizing the predominant share of power, does not
negate this fact; such shifts are an “occupationa hazard” of feudal kings.
The protection of land-ownerswas certainly one of the main objects of both
the Sasanian asit was of the Roman legal system. In a sense, therefore, the
actions of land owners would have been looked upon as an extension of
government action. It is doubtful that the Iranian or Babylonian peasant,
Jewish or not, would have noticed the difference.

Thisbringsusto another talmudic report of Persian effortsto improvethe
Babylonian irrigation system. According to the Mishnah, one who sees
various natural phenomena, including the “great sea” (the Mediterranean),
must recite certain blessings. To this the Babylonian Talmud adds that a
blessing isto recited upon seeing the Tigris or the Euphrates, but it adds an
interesting proviso.

Rami b. Abba said...in the name of R. Isaac: If one sees the

266-268, though Widengren does not deal with the economic aspects of the feudal
system. More pertinently, see Altheim and Stiehl, Ein asiatischer Saat, pp. 131-142.
esp. pp. 132-135, and idem, Finanzgeschichte der Spatantike, pp. 35-49.
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Euphrates River by the Bridge of Babylon, he says: Blessed be He
Who has made the work of creation.

And now that the Persians have changed it, [he recites the blessing]
only from Weh Shapur and upwards. R Joseph says. From lhi de-
Qiraand upwards.

Rami b. Abba also said: If one sees the Tigris by the Bridge of
Shabistana, he says. Blessed be He Who has made the work of
creation.

Again we have recourse to Rashi.

“By the Bridge of Babylon, he says: Blessed be He Who has made
thework of creation.” It was clear to them that the Euphrates had not
changed its course by human effort (“al yedei adam) from there and
above, but from there and bel ow people caused it to loop (hessibuhu)
in adifferent course.

“And now that the Persians have changed it.” Above the Bridge one
recites the blessing ‘Who makes the work of creation’ over it, [but]
only from Ihi de-Qira and above. |hi de-Qira is a district on the
Euphrates.'?®

Rashi ad loc. explainsthat the blessing is not recited where the Persians
have made alterationsintheriver’scourse, changing it fromitspristineform
asat Creation. In the case of the Euphrates, thisrefersto the stretch between
the Bridge of Babylon to Hit (lhi de-Qira). Thus, according to the
Babylonian Talmud, the courses of both rivers, the Tigrisand the Euphrates,
were altered by the Sasanian government. According to one opinion,
perhaps that of Rami b. Abba, the Euphrates’ course was altered from “the
bridge of Babel” north to Weh-Shapur, across the Euphrates from
Pumbedita, or, according to R. Joseph, to Hit. The Tigris’ coursewasaltered
from the bridge of Shabistanafar to the south and (presumably) northwards
aswell.””®

The network of large canals linking the Tigris and Euphrates—Nehar
Sura, Nehar Kuta, Nehar Malka, Nehar Sarsar, and Nehar Shanwata—
though based on the work of the A ssyrians and Babylonians, was compl eted

128 Berakhot 59b.
129 See Obermeyer, pp. 52-66.
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by the Persians, and had so changed circumstances as to make the blessing
no longer applicable.

The redactional phrase, “and now (ve-ha’idana) that the Persians have
changed it,” servesto introduce and explain the commentsof R. |saac and R.
Joseph. Unlike the redactional comment in Bava Metzi‘a 108a, which
contrasts the current situation from that in Samuel’s day, this one is
explanatory only and reportson late third and early fourth century Sasanian
activities. It isthen that the course of Euphrates was diverted. Again, Rami
b. Abbaregarding the Tigrisindicatesasimilar situation for that river by the
same time period—Rami b. Abba was a contemporary of R. Joseph. The
entire passage thus reportsthat the early Sasanians made major investments
in Mesopotamia’s irrigation system in the century before the dam
constructed in southern Babyloniaeither by Kavad (490-531) or VahramV
(417-438), as reported by the Arab geographers. And all this activity
predated Xusro | by one or two centuries.**

Evidence for intensive Sasanian investment in extending the irrigation
network of canals to include the Tigris, which up to Parthian times had
hardly been touched for that purpose, has been gathered by Robert Adams
through archaeological and aerial surveys. Uptill then the Tigriswasamost
completely untamed.

Why were al but two or three of the known historic towns of any
importance before Hellenistic times distributed along branches of the
Euphratesrather than the Tigrisif thetiming of theflood on thelatter
was certainly not inferior to that on the former and perhaps slightly

130 See Obermeyer’s summary of these reports, p. 55, and Beer, p. 24 and n. 17, and
the literature cited there. See also Wenke, esp. the surveys of Sasanian settlement
patterns, pp. 253-270. He suggests that “it is possible that the intense exploitation of
the Middle and Terminal Parthian periods depleted the soil to the extent that it could
no longer produce the surpluses required to maintain high population densities. The
impressive canals and dams built by the Sassanian kings, then, might have been
attempts to recapture the productivity of previousyears” (p. 264). Though his study
applies to Khuzestan, in southwest Iran, this area is directly adjacent to southern
Babylonia; in any case, the same policies must have been in force, given the intense
centralization of the Sasanian’s empire. However, Robert McC. Adams’ later
Heartland of Citiesis moreinclusive.

Wenke subsequently published hisfindingsin Mesopotamia 10-11 (1975-1976), pp.
31-221, but | have not seen that version.
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more favorable? Two factors contribute to an answer. First, the
greater size of the Tigris was more of a danger than an attraction to
societieswith limited technical means. More dependent onrainfall in
itswatershed, it therefore also floods more rapidly and destructively
after winter and spring storms.™**

Sasanian exploitation of the Tigriswatershed wasthe most intensive up to
that time. But it had its drawbacks, according to Adams.

On the one hand, [features of the Sasanian system] reflect the
development of increasingly complex integrative mechanisms, and
on the other hand, they show a new dependence on those
mechanisms that was not smoothly reversible....Not merely [the
irrigation layout’s] initial design but its continuing repair and
operation depended on knowledge and resources that simply could
not be supplied by autarkic local villagers in the event of a
breakdown.

Adams concludes that “accompanying the whole program of agragrian
expansion was an increased dependence on central coordination and
control "%

Integrating this report with that of the provision of MHD 85:4-86:2,
which indicatesthat roomwas left for local initiative and private enterprise,
there seem to be two major possibilities, depending on whether the rules of
the Madayan applied to the earlier period or not. Either there was a change
in policy, whereby the later Sasanian government encouraged private
enterprise where at first it had not, perhaps because of financial pressure, or
there had always been a division between public and private activities. The
government undertook major improvements, while private initiative
undertook more minor ones. Once these major improvementswerein place,
thelarger outlet canals (anigra) and smaller canalsto water the fields (ama)
were |eft to private, local initiative. This modification of the scenario that
Adams lays out, proceeds from evidence laid out above which he had not
considered.

Zoroastrian approval of agricultural activities haslong been noted. Of the

31 Heartland of Cities, p. 6.
132 | hid.
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many passages that might be cited,”*® here is Déenkard V1, C83a, from
Shaked’s edition:

This too is manifest: in the same way as the earth is the abode of
water, and water isthe ornament of husbandry, and husbandry isthe
furtherance of the world, and the fruit which derives from it is the
maintenance of the climes—so is knowledge the home of goodness,
and goodness the body of wisdom, and wisdom the furtherer of the
world.**

From the reports of disputes regarding water rights preserved in the
Babylonian Taimud, all from the early Sasanian period, or at least before
Xusro’s reforms, it would seem that the irrigation systems of the Persian
Empire operated through the combination of government action, traditional
practice, and local intervention, not excluding, in the case of the Jewish
settlements of southern Babylonia, rabbinic adjudication. Despite the
centralization of the tax system, the evidence of the Madayan, aong with
the (redactional) talmudic parallel, suggests that reliance on local initiative
continued.**

Having set out some of the possible applications of MHD 85:4-7, we
return to Samuel and our talmudic passage. Why did Samuel feel unableto
remove an outsider who seized possession of ariverbank in the early third
century, but later (i.e., any time from the late third to the late fifth or sixth
century) the rabbis would remove him on the basis of the gos balay
regulation, either because the original abutter (according to Rashi) now had
therightsto theriverfront property (riverbank and riverbed), or because the

133 See Beer, pp.49-50.

3% Shaul Shaked, The Wisdom of the Sasanian Sages (Dénkard VI) by Aturpat-i
Emeétan (Persian Heritage Series no. 34), Boulder, Co, 1979, p. 173.

135 See Shaul Shaked, “Administrative Functions of Priestsin th Sasanian Period,” in
Gherardo Gnoli and Antonio Panaino, Proceedings of the First European Conference
of Iranian Sudies, Part I, Old and Middle Iranian Studies, Rome: I stituto Italiano per
il Medio ed Estremo Oriente, 1990, pp. 261-273, and note his discussion of MHDA
36:7 and 39:11-17 on pp. 269-270. See also P. G. Kreyenbroek, “The Zoroastrian
Priesthood After the Fall of the Sasanian Empire,” in Transition Periodsin Iranian
History: Actes du Symposium de Fribourg-en-Brisgau (22-24 Mai 1985), Leuven
(Belgique): Association pour I”avancement des études I raniennes, 1987, pp. 151-166,
esp. pp. 151-153, where he summarizes the Sasanian situation.
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interloper did not fulfill his obligations to the government (Rabbenu Tam)?

It should be noted that the passage does not explicitly attribute Samuel’s
decision to reasons rooted in Sasanian legal institutions, and Samuel’s
decision may have been motivated by hishesitancy inthisregard intheearly
years of Sasanian rule, as suggested above. Not knowing what the new
government’s policy would be, he was reluctant to act and remove the
interloper. If that is so, the redactional intervention, that “now that the
Persians write...” may still refer to the early years of Sasanian rule, but
sometime after Samuel’s hesitancy, when, perhaps, government policy in
favor of locdl initiative became clear.

Alternately, Samuel’s decision was not based on hesitancy, but on
knowledge that the government would support the interloper’s economic
initiative, no matter what it was. wharfage, the opening of a canal, or some
marginal (rice?) planting. The question that now presentsitself iswhat was
theintended economic effect of the changein land tenure. We may suppose
that before the changein policy land tenure did not apply to the riverbed at
all, since the passage implies that this “riverbed policy” was an innovation
(“now that the Persians write....”).

Thechangein policy signaled by “and now” may berelated to the reports
by R. Isaac and R. Joseph regarding the Persian government’s massive
investment in irrigation and agriculture. The authorities then would have
known that the interloper’s activities would be, or were, sanctioned by the
government in its desire to encourage investment in trade and agriculture,
and that he would gain control of not only theriverbank, but also part of the
riverbed, perhaps to build a quay.

Thereisanother possibility, thissuggested by therulings preserved inthe
Madayan. First of all, giving the owner of theriverbank ownership of part of
the riverbed also gave him control of at least part of a watercourse.
Moreover, as we have seen, it gave him aform of “eminent domain” over
the riverbank, and thus enabled him to open anew canal, either for himself
directly, or in order to sell the water to others—aor both. With that intention
he was authorized to prevent others from utilizing his canal without
payment.

However, once ownership of theriverbank gavethe owner riparian rights
to the adjacent riverbed as well, a Jewish court (perhaps even Samuel’s
court) could not remove the interloper with the claim that the riverbank and
riverbed belonged to the original farmer, and not the interloper. The local
farmer who already controlled the land adjacent to theriverbank would have

http://www.biu.ac.il/JS/JSI J/3-2004/El man.pdf



http://www.biu.ac.il/JS/JSIJ/3-2004/Elman.pdf

148 Y aakov Elman

been permitted to take possession of the bank and the marginsof theriver or
canal bed and either opened another canal or built a quay, in consonance
with the government’sdesirefor agricultural or commercial improvements,
but apparently he had not, either because of local custom or innate
conservatism. ™

This brings us to the question of who was to be removed in the wake of
thischangein policy. Wasit the original owner of the adjacent property, or
the interloper? Rashi assumed that it was the latter, his grandson Rabbenu
Tam theformer, unlesstheinterloper refused to work on theimprovements.
If government policy was in favor of economic development, it would
certainly have been the interloper who represented a greater possibility of
economic development and an increase in taxes for the government; the
abutter would have been bound by ancient custom and would not have made
intensive use of the parcel. Given what we may gather of Sasanian
agricultural policy, it would seem to that Rabbenu Tam’sinterpretationisin
accord with it. Though tempting, it is not necessary to connect the “and
now” remark with Xusro I’s tax reforms—but that reform could certainly
have been the venue for the Talmud’s report of the “later” Persian policy.

However, if we take Rashi’s view of the matter, the rabbis’ reliance on
the new Persian policy was but ameans of removing theinterloper, based on
the regulation which at least pro forma gave the owner of the riverbank
rightsto theriverbed. In order to remove the interloper, the claim on behalf
of the abutter would have been that he was entitled to the land because he
waswel| situated to develop it, since he owned the adjacent land. Whether in
the end he did so, or used the claim to rid himself and his neighbors of the
would-be interloper, depends on the efficiency of the government in
ensuring that its economic policies werein fact carried out.

A scenario exactly parallel to the situation described by the Madayan can
easily be envisaged. The abutter claims that he will open an ama from the
anigra, or an anigra from the nahara, and thus gains eminent domain so as
to removetheinterloper from the property. If he doesnot, theinterloper has
the right to remove him once he has dug to below the depth of agos balay.
The abutting farmer would then have to pay the interloper if he wanted to

136 See Lukonin, pp. 738-74, which unfortunately deals only with trade, and
international trade at that, but not domestic commercia devel opment. Adams observed
that the Sasanian period witnessed “the establishment of major, semi-industrial, craft
specializations, such as silk manufacture. However, the Madayan does not seem to
provide evidence of such policies.
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draw water from the new canal.

In sum, then, the rule of gos balay gives would-be developers aright of
eminent domain in order to ensure that they profit by their investments. In
Samuel’s case, the “impudent” interloper was permitted to overturn local
impedimentsto his development of the bank and bed of theriver or canal in
thevicinity of Neharde‘a. Inthe Mdadayan, the devel opers, or eventhe more
active partner, was permitted to determine the course of the development,
and make the more hesitant partner follow hislead, whether it took theform
of greater investment or greater water supply, similar to the decisions
transmitted in the Bavli in the name of Rava, which give the more active
partner of an ‘isga the upper hand in making decisions regarding the
disposition of the business.

The details of these two sources—BavaMetzi‘a 108aand MHD 85:8-11
mesh in minor details as well, with the “ears” of MHD thusreferring to the
horses’ ears of Bava Metzi“a, and the “neck” of BavaM etzi“acorresponding
to the “ears” of MHD. The basic underlying issue of both relates to the
government’s encouragement of economic incentives rather than simply
wishing to increase the tax base, though that was a consideration, certainly
by the time of Kavad and his land-registry. Samuel’s hesitation was most
likely political in nature, and not halakhic, and a more likely interpretation
of the redactional note (“now that the Persianswrite”) isthat the onusison
the “impudent” entrepeneur (as per Rabbenu Tam) rather than the abutting
farmer (as per Rashi). The two sources, which, while not exactly
contemporary, certainly overlap in time, are thus seen as complementary,
with each contributing its part in providing us with amore compl ete view of
both the legal systems and cultural background of these two documents.
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